
This is a digital copy of a book that was preserved for generations on library shelves before it was carefully scanned by Google as part of a project 
to make the world's books discoverable online. 

It has survived long enough for the copyright to expire and the book to enter the public domain. A public domain book is one that was never subject 
to copyright or whose legal copyright term has expired. Whether a book is in the public domain may vary country to country. Public domain books 
are our gateways to the past, representing a wealth of history, culture and knowledge that's often difficult to discover. 

Marks, notations and other marginalia present in the original volume will appear in this file - a reminder of this book's long journey from the 
publisher to a library and finally to you. 

Usage guidelines 

Google is proud to partner with libraries to digitize public domain materials and make them widely accessible. Public domain books belong to the 
public and we are merely their custodians. Nevertheless, this work is expensive, so in order to keep providing this resource, we have taken steps to 
prevent abuse by commercial parties, including placing technical restrictions on automated querying. 

We also ask that you: 

+ Make non-commercial use of the files We designed Google Book Search for use by individuals, and we request that you use these files for 
personal, non-commercial purposes. 

+ Refrain from automated querying Do not send automated queries of any sort to Google's system: If you are conducting research on machine 
translation, optical character recognition or other areas where access to a large amount of text is helpful, please contact us. We encourage the 
use of public domain materials for these purposes and may be able to help. 

+ Maintain attribution The Google "watermark" you see on each file is essential for informing people about this project and helping them find 
additional materials through Google Book Search. Please do not remove it. 

+ Keep it legal Whatever your use, remember that you are responsible for ensuring that what you are doing is legal. Do not assume that just 
because we believe a book is in the public domain for users in the United States, that the work is also in the public domain for users in other 
countries. Whether a book is still in copyright varies from country to country, and we can't offer guidance on whether any specific use of 
any specific book is allowed. Please do not assume that a book's appearance in Google Book Search means it can be used in any manner 
anywhere in the world. Copyright infringement liability can be quite severe. 

About Google Book Search 

Google's mission is to organize the world's information and to make it universally accessible and useful. Google Book Search helps readers 
discover the world's books while helping authors and publishers reach new audiences. You can search through the full text of this book on the web 



at |http : //books . google . com/ 



,w.wWW«^^^^^^^" 



j.j<;vv^^v 



A/^V 



,J^^J^^ 






-¥¥¥^WWV^ 



www.: 



...*ip»«' 



vwwv,^^;,^^;;:-;::;^^ 



.V^^ 



V^W^'*^ 






.vi^^'-'^^ 



■«W«^vw. 



;v^¥wv^ri' 



Jit 





w: 



The 



IvKGAL NKWS 



BDITBD BY 



JAMBS KIRBY, Q.C., D.C.L., LL.D. 



Vol. ICAT-III. 



MONTREAL: 



J 89s 



UBRABY OF THB 

lEUnr r . : '■." ' , < / '■' fffsiry 



TABLE OF CASES 

REPORTED, NOTED, AND DIGESTED 
IN VOL XVIII. 



Ackeraley v. Mersey Docks.. . . 26 

Alexandre v. Brassard .... 129, 133 
Angus y. Union Gas and Oil 

Stove Co 86 

Archibald v. Delisle 366 

Arpin y. Merchants Bank .... 86 
Arthur v. Grand Trunk Rail- 
way Co 46 

Atlantic & ^lorth-Weet R Ck). ^ 

y. Wood 130, 140 

Attorney General of Canada y. 
The Mississippi & Dominion 

Steamship Co 36 

Bairdv. Baird 315 

Bakery. Delisle 366 

Baker v. McLelland 229 

Banks & James, In re, • . 214 

Banque d'Hochelaga y. Jodoin. 244 
Barrington v. The City of 

Montreal 308 

Barthel y. Sootten 230 

Bedelly. Smart 61 

B^langer y. B61anger 364 

Belly. Wright 343 

Bradshaw y. Foreign Mission 

Board 213 

Brisebois y. Simard 51 

Brown, In r« 262 

Byrne y. Schayler Electric 

Mft.Co 314 

Caldwell y. Accident Insur- 
anoeCo '• 84 



Page, 
''Canada Revue" v. Mgr. Fa- 

bre 81, 369 

Casgrain es qual. v. Atlantic & 

North- West Railway Co. 130, 146 
Casgrain es qual. v. Dominion 

Burglary Guarantee Co 61 

Cater v. Northwestern Tele- 
phone Ex. Co 314 

> Chandonnet v- Chandonnet. . . 60 
Chatham National Bank y. 

McKeen 212 

Chapman v. Rockford Insur- 
ance Co 316 

Chicago, etc., R. Co. v. Milwau- 
kee 314 

Clinch v. Pernette 211 

Commonwealth v. Hay den.... 313 

Coombs V. The Queen 99 

Cornell College Case 58 

Cornwall, Town of, v. Deroche. 205 

Craig v. Samuel 91 

Cross v. London Anti- Vivisec- 
tion Society 261 

Dalbec v. Ste. Marie 9 

De Kuyper y. Van Dulken. ... 88 

Dionne v. The Queen 293 

Dominion Bag Co. v. The 

Queen 102 

Dominion of Canada v. Pro- 
vinces of Ontario and Que- 
bec 297 

Donohoe y. Hull 368 

Doyle y. McPhee 90 



L^ 



IV 



TABLE OF OASBS. 



Page. 
Duthie V. Essery 127 

Electoral District of St Law- 
rence 173 

Fairbankv. Central Lard Co.. 309 

Ferrier v. Trepannier. 83 

Flick V. Brisbane 127 

Forget V. Os^igny.^ 193 

Fnllerton y. Bertbiaume 51 

Gagnon V. Bedard 65 

Garfield v. City of Toronto. . . . 44 
Garrett v. Lake Roland Eleva- 
ted R. Co 80 

Goldthwaite v. Janney 313 

Hamelin v. Bannerman 52 

Hamilton Bridge Co. v. O'Con- 
nor 328 

Hanfstaengl v. Baines 21 

Headford v. McClary Mana- 

factaring Co 205 

Hereford Railway Ca v. The 

Qaeen 87 

Herron V. Brunette 51 

Holford, In re 24 

Hunt V. Taplin 86 

Hunton V. Luce - 313 

Ives V. Williams 26 

Jackson v. Wisconsin Tele- 

phon<'.Co 80 

Jeannotte & Couillard 33 

Johnson v. Jones. 45 

Kansas City, etc., v. Cook.... 313 

King V.Evans 230 

Kittson V. Duncan 82 

Laberge v. Equitable Life As- 
surance Society 327 

Lahay v. Lahay 51 

Lanctot v. Beaulieu 51 

Landry v. Boswell 103 



Page, 

Laperri^ v. Poulin 51 

Law y. Hansen 378 

Lewey y. H, C. Frick Coke Ca 314 

Lewis V. Alexander 323 

Lemmon v. Webb. 17 

Liggett V. Hamilton 343 

Long V.Clarke 26 

Lowenberg & Co. v. WoUey . . . 374 
Lundy v. Lundy 842 

Makin v. Attorney General for 

New South Wales 27 

Martin v. Northern Pacific 

Express Co 128 

Martin v. Price 25 

Masson v. Jeffrey 50 

Maxim, etc., Company v. Nor- 

denfelt 23 

McDonald v. Cummings 211 

Merritt v. Hepenstal 329 

Michigan (Central Ry. Co. v. 

Weaileans 204 

Migheli y. The Sultan of Jo- 

hore 26 

Moat V. Delisle f 356 

Monson v. Tussaud 25 

Moore v. The Fulham Vestry.. 3 

Murdoch V. West ;. 201 

Murphy v. Bury 355 

N. A. Glass & Co. v. Barsalou. 294 

Newen, In re 24 

Nixon y. The Baltimore Hu- 
mane Impartial Society 306 

Northern Pacific Railway Ca 
V.Grant 324 

Northwest Commercial Tra- 
vellers' Association v. Lon- 
don Guarantee Co 2 

North-West Transportation Ca 
v. McKenzie .. 372 

Nunnelly v. Southern Iron Co. 315 

O'Dell V. Gregory 344 

People y. Mimroe 32 



TABLfi OP CASES. 



Page. 
Pointe CUiie, Village of, v. 
Pointe Qaire Tnrnpike Road 
Co 295 

Qnebec, City of, v. The Qneen. 292 

Railway Time-Table Publish- 
ing Ca,/nr« 77 

Beginay. Baker 269 

" V. Brierly 1 

" V. Chalmers 9 

" V. Famborough 241 

" V. Famborough 263 

•; V. Filion 296 

" V. Qawthorp 271 

" V. Haynee 354 

*• V. Montreal Woollen 

Mills Co 103 

« V. Read 8 

•' V. Tankard 27 

" V. Tyrrell 27 

" y. St John Gas Light 

Co 100 

" V. Stuart 27 

Reid V. Creighton 90 

Rice V, lyArville 14 

Robertson v. Grand Trunk 

Ry. Co 341 

Rogers V. The State 319 

RoUand y. La Caisse d'Ecouo- 
mie de Notre-Dame de Qu6- 

bee 228 

Ross V. White 24 

Rouse y. Bradford Banking Co. 24 
Russell y. Russell 262 

Schmidt y. Town of Berlin .... 45 
Scholfield y. The Earl of Lon- 

desborough 21 

Shackty. Illinois Central R. Co. 313 

Shellenberger y. Ransom 60 

Simpson y. The Molsons 

Bank 104, 164 



Page. 

Sinclair y. The Queen 103 

Somerset, Jn re 23 

South Hetton Coal Ca y. The 
North Eastern News Asso- 
ciation 25 

St Blaise Case 129, 133 

St Stephen, Town of, y. County 

of Charlotte 213 

State y. Buswell 32 

Statey.Hftll 272 

State y. Harrison 315 

State y. Wernwag 314 

Texas <& Pacific R. Ca y. Wil- 

liams 61 

Thatcher y. Central Traction 

Co 302 

Toothy. KiUredge 203 

Toronto, aty of, v. Virgo 339 

Toronto Railway Co. y. City 

of Toronto 324 

Toronto Railway Ca y. Gos- 

nell 326 

Toronto Railway Co. y. Grin- 

sted 325 

Toronto Railway Ca v. The 

Queen 369 

Township of Colchester South 

y. Valad 341 

Township of Osgoode y. York. 202 

Trego y. Hunt 67 

Trenton, Town of, y. Dyer .... 296 
Tucker v. Tucker 24 

Van Dulken y. De Kuy per .... 88 
Victoria Harbour Lumber Ca 
V.Irwin 340 

Webster v. Corporation of 
Sherbrooke. 85 

Wildberger v. Hartford Fire 
Insurance Co 314 

Wrayton v. Naylor 200 



THE 

LEGAL NEWS. 

VOL. XVIII. JANUARY 2, 1895. No. 1. 



CURRENT TOPICS AND CASES,. 

Reference to the case of Reg, v. Plowman was made in 
Vol. 17, p. 853, wherein the Ontario Queen's Bench 
Divisional Court held that section 275 of the Criminal 
Code was ultra vires of the Dominion Parliament. In 
another case, Reg, v. Brierly, 14 0. R. 525, the Chancery 
Divisional Court came to the opposite conclusion. The 
former decision has the support of the judgment of the 
Judicial Committee in McLeod v. Atty, Gen, of New South 
Wales, 14 L. N. 402, already noticed. 



On the subject of a Court of Criminal Appeal the 
London Law Journal points out that most of those who are 
demanding the creation of this tribunal do not realize 
that in the main they are seeking an appeal from the 
verdict of a jury ; nor do they see that, having regard to 
the mode in which the Court of Appeal now deals with 
new trial motions, the chances of upsetting a verdict 
before a judicial tribunal would be extremely small. So 
far as relates to misdirection and misreception of evidence, 
it remarks, the judges are as a rule only too willing to 
reserve cases for the Court for Crown Cases Reserved. 
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" Bat there remains the question as to revising sentences. 
The Home Secretary is able and willing enough to remit 
sentences, and is. not cumbered by any fixed rules of 
judicial discretion ; and the Press can freely discuss any 
case which is suggested as proper for his quasi-political 
consideration. But if a Court of review is created, the 
Press will at once be muzzled, and its possibly valuable 
criticisms will have to be reserved till the sentence has 
been reviewed, and the Home Secretary will be called in 
at a later stage. Moreover, if there is an ideal proportion 
and proper scale of punishments, Parliament ought to 
enact it, and take away the present latitude of judicial 
discretion, and thereby make Courts of review of sentences 
superfluous." 



Sir Frederick Pollock has succeeded Mr. Hemming, 
Q. C, as editor of the English " Law Reports." Sir Fred- 
erick was one ol those chiefly concerned in the new series 
commenced two years ago, styled ** The Reports," which 
adopted the system of keeping the monthly issues stand- 
ing in type until the end of the year, when they were 
replaced by bound volumes, containing corrections to 
date. The sudden desertion of the new scheme by Sir 
Frederick indicates perhaps that, although ushered before 
the legal world with swelling promises, it has not had 
so great a success as was anticipated. 



A peculiar claim under an accident policy came before 
the Manitoba Court of Queen*s Bench, Dec. 11, 1894, in 
Northwest Commercial Travellers' Ass'n v. London Guarantee 
Co. One Church, a member of the plaintiffs' association, 
was frozen to death near Fort McLeod, on the 23rd ot 
November, 1892. His waggon had broken down while 
he was returning to that place, and Church being too 
cold and numb to walk, the driver went on to Fort Mc- 
Leod to obtain assistance. On his return Church was 
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found frozen to death. The question was whether the 
insured had met his death as a result of an injury effected 
through "external, violent, and accidental means" 
within the meaning of the policy, and not '* in conse- 
quence of exposure to any obvious or unnecessary dan- 
ger." It was held that the plaintiffs were entitled to 
recover. 



While recently n^aintaining a judgment which dis- 
missed the action, the English Court of Appeal in Moore 
V. 3%€ Fulham Vestry, Dec. 14, 1894, said that the true 
principle upon which money paid under legal process 
was not recoverable was that if a man had an opportunity 
of defending an action and did not choose to defend it he 
ought not afterwards to be allowed to set up in a second 
action what he might have set up in the first. It was 
not necessary that the action should have proceeded to 
judgment if it had actually commenced. Nor was it ne- 
cessary in all cases that the process should be in existence 
at the time when the second action was brought. Of 
course, if money had been paid under a judgment and 
the judgment had been set aside, that was a different 
matter. The dictum of Lopes, L.J., in Caird v. Moss, 56 
Law J. Rep. Chanc. 859 ; L.R., 33 Ohanc. Div. 38, when 
read with the surrounding context, was not intended to 
introduce any new <l^ualification into the general rule of 
law. Moore, after the issue of a summons against him, 
had paid the Fulham Yestry a certain sum, charged as 
his share of road expenses. He made this payment in the 
mistaken belief that his property abutted on the road, but 
after becoming aware of his error he allowed the sum- 
mons to be withdrawn without opposition. He after- 
wards sued for the recovery of the money, because it was 
paid under a mistake of fact. The action was dismissed 
in both courts on the principle above stated. 
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CONDUCT OF LEGAL BUSINESS IN THE DISTRICT 
OF MONTREAL. 

To the Editor of the " Lbqal News " : 

Sir, — Some month h ago, in conversation with one of the 
Judges in Montreal, in reference to the arrears of cases before 
our Courta, I made a suggestion which he remarked was well 
worth considering, and suggested that it be brought before the 
Council of the Bar for consideration. 

Believing that the plan suggested would make an improve- 
ment in the conduct of legal business in this district. I take this 
method of bringing it before the membera of the Bar, if you 
think it worthy of a place in your columns. 

The difficulties in the conduct of business in this district 
appear to me to be mainly three : — 

1. In those recoi*ds in which there may be preliminary plead- 
ings or incidental matters, to be decided upon motion or petition, 
the chances are that each proceeding will come before a differ- 
ent judge, and consequently the same record has often to be 
examined several times by diflPerent judges* when, if it always 
oame before the same judge, the work and delay would be 
much less. 

2. Our present system, where the same judge sits for ten 
or twenty days continuously at enqu^te and merits, or hearing 
on the merits, until he shall have anywhere from twenty to 
fifty cases en delihiH, must necessarily cause the judge a good 
deal of confusion, and also must cause him a good deal of extra 
reading of records beyond what would be necessary if he was 
enabled to desist from hearing cases after he had got ten or 
twelve under advisement until they were disposed of. 

3. Then, where the judges are called upon to sit in review, as 
in our district, the difficulty and inconvenience of having proper 
opportunities for consultation together, must necest^arily often 
delay and confuse the work in this department. 

Then, the present system of con<lucting cases has a tendency 
to make the attorneys careless in the preparation of their records, 
and particularly in having them completed when they are sub- 
mitted, as we all know that the chances of a judgment being 
rendered before the end of the month are practically m7, and if 
it is a case of any importance, it is seldom arrived at before the 
end of the following month. 
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CoDsequently, we arc careless in filing exhibits and depositions, 
which makes delay in sending the records before the judge. 
Now my suggestion as an improvement would be as follows: — 
To set apart three judges for the Court of Eeview, and let 
them sit continuously as such for at least a year at a time. Give 
them full power to sit when they deem it expedient; they could 
then sit say for two or three days in the week, until they had a 
certain number of cases ^en dUibire,' and then, as soon as they 
had them decided, sit again. 

Have the other bu.'iiness of our Court divided into divisions, 
each division being presided over by one judge, and always the 
same judge. Let there be one division for non-contentious pro- 
ceedings, or such contentious proceedings as are summary, tutor- 
ships, curatelles, interdictions, etc., but let every other case, as 
soon as an appearance is filed, by some equitable means of dis- 
tribution, be placed in one or the other of the divisions, there to 
remain until final judgment. Thus the same judge would always 
have control of the cases from the commencement, and he would 
also have control of the cases which wore placed in his division. 
He could therefore control the procedure much better, and would 
often be in a position to appreciate better the motives which 
instigate certain incidental proceedings, which are sometimes 
taken for delay only. 

If, for any reason such as sickness, an unusual number of long 
casern, or any other cause, the division of any judge should 
become congested, an outside judge could be asked to take his 
place, and this outside judge could then have the assistance and 
advice of the judge of the division in relation to former proceed- 
ings in the case, which had come before him, and in this way 
often save time and trouble. 

Then, added to this, have the stenographers officials of the 
coai't, so that they should always -be in attendance with the 
judges, if required, to read over their notes, or extend such 
depositions as the judge might wish to critically consider, but 
not to extend their notes fully, except at the request of the 
judge, or of the parties in the case, for which services they 
should receive extra remuneration. 

Their salaries, would, I think, be easily paid, by requiring a 
deposit from each party, of so much per witness examined, which 
would form a part of the taxed costs, as now, but which, of 
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coarse, would average less than the amoant osaally paid now for 
depositions. 

There are other arguments which might be adduced in favor 
of this scheme, and there are, of course, details which would 
require to be thought out f\irther, and adjusted, but I believe it 
would work satisfactorily, and tend very much to celerity, as 
well as considei-ably reducing the costs of litigation. 

Seth p. Leet. 
185 St. James Street, 

Montreal. 



PRESENCE BY TELEPHONE. 

In the administration of the business of corporations and their 
boards, the question has arisen, when a meeting is attempted and 
a quorum is not present, can it be " counted " by calling up the 
necessary absentee on the telephone? Practically acquiescence 
will ofLen silence any question as to the effect of so doing. But 
the legal question remains, and will doubtless be the subject of 
frequent professional advice and, perhaps, of some litigation. 
The reason of the rule requiring an actual meeting is that the 
legal object of constituting a board is to secure an opportunity of 
free expression of views, and to give each a knowledge of the 
argil men t8 presented by each of the others. The most important 
class of cases will probably be that of board and committee 
meetings. Where discretionary powers are committed by law 
t > a board or body of persons in their collective capacity they 
can only be properly exercised at a meeting. Usage is very 
loose in this respect, but where the assumption of such persons 
to act as a board or committee by circulating a paper for signa- 
tares without meeting has been challenged the courts have con- 
demned it as illegal and ineffectual. In many cases the trans- 
action is such that the body can, by a subsequent meeting, ratify 
the act and thus cure the mischief; but, strictly speaking, this is 
nol a ratification which validates the form of assent secured 
without meeting, but a fresh act which may take effect, although 
the previous attempts proved abortive. Wherever validity ab 
initio is essential, the failure to meet will be fatal as against 
third persons. The Statute of Wills requires that the testator's 
signature, if not expressly acknowledged, be made in the pres- 
ence of the witnesses, and that the witnesses sign in presence of 
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the testator and of one anothor. This provision has often been 
the subject of discussion. A recent highly esteemed authority 
thus describes the incertitude of opinion on the point : "From 
the fir8t enactment of the Statute of Frauds down to the present 
day the witnesses to a will have been commonly required by 
legislation to sign or subscribe their names * in the presence of 
the testator. English and American codes well harmonize in this 
respect, though they seldom require explicitly that the witnesses 
shall sign in the presence of one another. The object of such a 
requirement seems to have been that the testator should have clear 
assurance that the instrument subscribed was his own identical 
will and nothing else. But while that idea was kept steadily in 
view, the Courts soon found themselves coofronted by contro- 
versies which involved the * presence of* a testator in the single 
sense of his visible presence, apart from all other attendant cir- 
cumstances of cognizance on his part of his witnesses' subscrip- 
tion. Hence, in the laudable desire to uphold the policy of the 
Legislature, on the one hand, and, on the other, to permit wills 
which had been honestly executed to stand, the English judiciary 
presently led off in a series of precedents whose practical effect 
has been to establish in probate law a curious theory of con- 
structive presence. Traced down from Charles II. to Victoria, 
the restrictions of this doctrine run very closely ; so that seeing, 
on the testator's part, comes to mean, at length, scarcely more 
than the opportunity to see the witnesses as they sign. Thus it 
has been held a good subscription under the statute where the 
maker of the will sat outside the house in his carriage, or 
remained in one room while his witnesses subscribed in some 
remote apartment, with a lobby and a broken glass window 
intervening; for in such instances the witnesses were within the 
testator's range of vision, and if he did not really see them, he 
might at least have done so. But, on the other hand, the will 
has been treated as insufficiently subscribed where the witnesses, 
although in an adjoining hall, were hidden from the testator's 
possible view by a flight of staii's. One will has been refused 
probate because the testator lay helplessly in bed with the 
curtains down, while another has been admitted because the 
testator was strong enough to have pushed the curtains aside and 
seen the subscription, had he chosen to do so, though in neither 
case did ho probably see the will signed by the witnesses." — 
James Schouler, Art. entitled " In Presence of a Testator," 26 
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American Law Review, 867, 858. See also Riggs v. ^i^^s, 135 
Mass. 238; Newton v. CterA, 2 Curt. 320; Coo/: v. Winchester 
(Mich. 1890), 46 North-Weat Rep. 106 ; Gallagher v. Kilkeary, 
29 111. App. 415 ; In re BedelVs WUl, 12 N. Y. Supp. 96. We 
apprehend that as to the telephone, distinction between presence 
and assent will be generally accepted as sound. If presence is 
required, the telephone cannot give it. Where only assent is re- 
quired the telephone can give it, if oral assent is enough. If 
written is given, the telephone cannot give that (though forms 
of electric communication not yet in commercial use may), but 
the telephone may give authority to an agent to sign written 
consent in those cases where oral authority is enough. Where 
assent must be under seal, oral authority is not generally enough. 
The principle that the intending signer of an instrument may 
authorize another pei'son to hold the pen and make the signature 
plainly requires presence ; and upon the above view could not 
bo rolled on to authorize one by telephone to sign the name of 
the absent speaker to a deed. — University Law Review^ New York. 



REPLY BY THE GROWN IN CRIMINAL CASES. 

It was curious that in Regina v. Read counsel for the defence 
should seriously contend that the Solicitor-General had no right 
to reply for the Crown when no evidence was given for the de- 
fence. The matter has been again and again discussed, and 
conflicting opinions have been mooted on the subject, which are 
collected and summarised in a note to the new series of * State 
Trials' (2 St. Tr. (n.s.) 1019), but the resolution of the judges in 
December, 1884, put an end to all this discussion by its express 
declaration * that in those Crown cases in which the Attorney 
or Solicitor General is personally engaged, a reply where no wit- 
nebse.s are called for the defence is to be allowed as of right to the 
counsel for the Crown and in no other.' But this resolution 
remained concealed in some judicial minute-book, and does not 
appear even in the last edition of the all-containing Arch bold. 
The authentic text of the resolution is, however, given by Mr. 
Wallis, the editor of the new * State Trials/ at vol. v. p. 3 of 
that series, with reference to arguments used in Regina v. Daniel 
OVonnell, and may be treated as superseding the authorities cited 
at p. 123 of Archbold (21st edit.). — Law Journal, (London). 
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STATEMENTS BY PRISONERS WHO ARE DEFENDED 
BY COUNSEL. 

In Regina v. Chalmers the question has at last been reserved 
for the Court for Crown Cases Reserved as to the existence or 
absence of any right in a prisoner defended by counsel to make 
also a statement on his own account before the jury. It is not 
uncommon for the prisoner, on counsel's advice, to make an 
elaborate statement before committal with a view to getting it 
annexed to the depositions and laid before the judge at the trial; 
and in so doing the accused is well within his statutory rights 
under the Indictable Offences Act, 1848. But what ho may do 
at the trial is not settled, and a definite and speedy decision one 
way or the other is much to be desired. This much can be said at 
present — viz. that before 6 & 7 Wm. IV. c. 114 the accused had 
a full right to make his statement at the trial. That Act was an 
enabling Act, and any construction which will close the mouth of 
a prisoner defended by counsel will cut down his rights, for 
counsel cannot speak as to facts, and the answer and defence 
which he can make must, in substance, be on the law or a criticism 
of the evidence. We should have thought that the Act meant to 
enable the accused to get a competent poison to argue the law of 
his case, and left him free as before to give his own version of the 
facts.— 76. 



HUSBAND AND WIFE^NEGESSITY OF SEPARATE 
SER VICE ON HUSBAND. 

The following notes prepared by Mr. Justice Pagnuelo, in 
Dalbec v. Ste. Marie^ 11. J. Q., 6 0. S. 13, but which were not 
received until after the publication of the report, relate to an in- 
teresting question of procedure. It will be borne in mind that 
the learned judge differed from the judgment of the majority of 
the Court, which reversed the decision of the Court below. 

Paqnuelo, J. : — 

L'opposition de la defenderesse a et^ renvoy^e avcc d^pens. 

La defenderesse, condamn^e ^ d^laisser un immcuble hypoth^- 
qu^ en faveur du demandcur ou s!^ payer le montant r^clam^, a 
fait d^faut de d^lai^sor. Sos biens ont ol^ saisis comrae ddbi trice 
por^onnelle du demandeur. Kile demandc la nullity de la saisie 
Bur le motif que le jugement en declaration d'hypoth^que n'a pas 
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4t4 signifi^ k son marl, main k elle neale, de m§me que ]e procds- 
verbal do saisie n'a pas €i4 signifi^ & son mari. Elle se plaint en 
oatre qae I'annonce de vente n'a pas ^t^ publi^e trois fois dans 
Tespace de deux mois an d^sir de Tarticlo 648 da C. P. 

Au premier moyen, le demandeur r^pond qa'aux termes de 
Tart. 67 du C. P. la femme non s^paree do corps est suffisamment 
assignee par la signification faite au nmri, et par la mSrae raison 
la signification faite & la femme doit etro sufflsante pour le mari 
et la femme; 2o. que la signification du jugement est la suite de 
Tassignation en cour, et que le mari ayant H4 assign^ r^guli^re- 
ment sur la demande, 11 suffisait de signifier lo jugoment d. sa 
femme. Co dernier motif ei9t celui du jugement. Je r^pondrai de 
suite au deuxidme moyen du demandeur en disant que si la signi- 
fication du jugement est Une suite de la demande, il n'en est pas 
moiDs vrai que le jugement devait @tre signi6^ aux partios. 

Loraque deux d^fendeurs comparaissent par le mime pi*ocu- 
reur, la signification au procurenr est suffisante ]X)ur tous les d^- 
fondeurs, mais ici la loi cxigo une signification aux parties, et 
pour dtre valuble elle doit dtre faite k toutes l«s partios qui y ont 
droit. II faut done examiner la premidro r^ponse du dcmandour, 
savoir, si la signification d. la femme s^par^e de bieus, ayant an 
domicile commun avec son mari, est sufiisante sanscopie s^par^e 
pour lo mari. 

L'art. 59 du C. P. C. porte que Tassignation est donn^e s^par^- 
ment et distinctement d. tous les d^fendeurs, sauf les cas auxc^uels 
il est ci-aprds pourvu. 

L'art. 67 dit : ^'La femme s^par^e de corps doit avoir significa- 
" tion distincte de cello de son mari. La femme non s^par^o de 
'' corps est suffisamment assignee par la signification faite au 
" mari.'' 

" Co dernier article no so trouve pas dans le code de procMure 
fran^ais, et la jurisprudence, en France, est quo Tassignation par 
une seule copie suffit loraque les ^poux sont communs en biens, 
et qu'il s'agit de biens dependant de la communaut^; mais s'ils 
sont s^par^s de biens ou s'il s'agit de biens particuliers k la femme 
oa de biens indivis entre les ^poux, les int^i*§ts ^tant distincts, 
chacun des ^poux doit recevoir une copie s^pai'^o. 

Carr^ & Chauvoau, 1, p. 399. 

Sirey, C. P. annote, art. 68, nos 164, 168 k 177. 

Notre article 67 r^fl^re k la cause de Trust & Loan Go, v. Mc- 
Kay, (9 Die. du Trib,, page 465). La coar d'appel, dans cette 
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cause, paratt avoir d6cid^ que la signification d'une seule copie 
Buffit pour I'ajournement des deux conjoints s^par^s de biens, 
mais ayant un domicile commun. Je remarquerai cependant que 
la question ne ne prison tait pas parce que les deux ^ponx avaient 
re^u signification distincte; il y avait doute copendant sur la 
r^gularit^ de la signification k la femme. 

En second lieu, Topinion de la cour paralt bas^e sur i'autorit^ 
de Jousse qui dit seule men t que '* La femme ^tanl sous la puis- 
*' sance du maii, ne pent 6tre aussi assignee que conjointement 
" avec lui, et par un soul et memo exploit." — (Ordonnance de 
1667, t. 2, p. 130). — Cette autorit^ ne paralt pas decisive car 
tout le monde reconnait qu'un seul exploit ou un seul bref 
suffit. La question n'est pas l^, elle est de savoir si chacun 
des dpoux a droit & une copie s^par^e du bref ou de Texploit. 

Les codificateurs citent cependant cet arret de la cour d*appel, 
ainsi que les articles 692 et 693 du 0. P. do la Louisiane, qui 
portent qu'uno femme mari^e/non s^par^e de corps, peut §tre assi- 
gnee en laissant une copie, soit au mari ou k la femme, k leur do- 
micile, etque la femme s^pareede corps doit §tre assignee comme 
personne libre. 

Notre ai tide 67 mo paralt conforme a Tarrgt de la cour d'ap- 
pel dans la cauno de Trust & Loan Co. & McKay et au code de 
procedure de la Louisiane. II est indubitable pour n^oi qu'il est 
contraire k la doctrine et k la jurisprudence frangaise. 

En effet, il ne distingue point entre la femme commune en 
biens et la femme s^par^e de biens. II ne s'occupe que de la 
femme ii^par^e de corps. Lorsqu'elle vlt avec son mari, qu'elle 
soit commune en biens ou non, une seule signification sufiit; c'est 
celle h son mari. Si elle est s^par^e de corps, chacun des ^pouz 
a droit k une copie s^par^o de Tassignation. 

II est vrai que Tarticlo 67 porto quo : ^' la femme non sdpar^e 
'* de corps est suffisamment assignee par la signification faite au 
" mari,'* mais il ne dit pas que la signification faite k la femme 
sera suffisante pour le mari. 

Cette distinction cependant ne me paralt pas fondle dans Tes- 
prit de notre legislation, parce que la signification au mari peut 
se faire en laissant la copie k toute personne raisonnable de sa 
famille ce qui comprend sa femme. (Art. 57, C. P.) 

Ceci rapproche notre article 67 du code de la Louisiane qui dit 
que la femme non H^paree de corps peut etre assignee en lais- 
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sant une copie, soit au mari ou ^ la femme a lour domicile. 
D'aprds Tarticle 57 le mari peut Sbro assign^ en laissant une 
copie d. 8a femme a bod domicile. D*apr^s I'art. 67 la femme pout 
§tre assignee en assignant le mari soit au domicile, soit person- 
nellement en dehors du domicile. 

Mais il mo semble que I'assignation faito k Tun ou k I'autre des 
^poux au domicile est valable pour les deux. 

On objecte que la signification faite k la femme au domicile no 
peut valoir pour le mari que si le rapport do rhuissier constate 
quo la copie a ^t^ laiss^e pour le mari. Jo no peux voir dans 
cetle objection qu'uiio formality sans grief r^el ot s^rieux. Si 
rhuissier constate qu'il a signiti^ la copie k la femme pour le 
mari, la signification serait valable ; B*il constate, au contrairOi 
qu*il a signifi^ k la femme pour elle, la signification serait nulle. 
Evidomment ce n*est pas \k Tesprit do la loi. La validity do Tas- 
signation ne peut d^pendre do la phrasdologio dont rhuissier s'est 
servi pour constat or Tassignation. 

La loi so repose sur la femme et les person nos do la maison 
pour remottre la copie au man. Si le rapport do I'huissier dit 
qu'il a signifi^ la copie k la femme du d^fendeur, k son domicile, 
sans dire pourquoi, I'oxigence de la loi soruit remplie. Puree qu'il 
dit qu'il a signifi^ Taction k la femme en lui laissant Taction k 
olle-mime, on pretend que le mari n*a pas reyu do signification. 

La loi demande seulement que la copie soit laiss^e k la femme 
ou a toute personne raisonnable do la famille du d^fondeur. 

Pour cos raisons je serais done d'avis de consid^rer la signifi- 
cation tlu jugement, faite k la femme sdpar^e de biens, au domi- 
cile conjugal, com me valable au mari ot k la femme. 

II y a cependant un an St de Dansereau & ArchamhauU oiH la 
cour supdrieure et la cour de revision ont ddcid6 qu'une copie du 
bref signifide aux dpoux ddfbndeurs sdpares de biens, k lour domi- 
cile commun, n*est pas une assignation sufiisante, cbacun des 
dpoux devant recevoir une copie distlncto. 

(21 Jurist, p. 302 ; 1 Legal News, p 327.) 

Cette decision est Evidomment contraire aux termes de Tarticle 
67 qui porto quo: ^Ma signification faite au mari est sufiisante 
*' pour le mari et la femme lorsqu'ils ne sont pas sdpards de 
'' corps.'' Le rapport de signification constatait que la copie du 
bref avait dtd signifide aux dpoux ddfendeurs a lour domicile. 
L'assignation fut ddclarde insuffisante parce qu'une seule copie 
avait ii^ laissde. 
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Ces decisions sont bashes sur la jurisprudence frangaise laquelle, 
ainsi que je croiB Pavoir d^montr^, est tout k fait diflP^rente de 
notre ait. 67. 

J'ai compns ^galement que la jurispimdence g^n^rale de la 
cour sup^rioure, depuis cet arret, est d'exiger une copie a chacun 
des ^poux s^par^s de biens ayant un domicile commun, mais je ne 
puis accepter une jurisprudence contraire aux articles formels du 
code, et qui me parait bas^e sur un malentendu. 

Je serais done d'avis de confirmer le jugeraent en cbangeant le 
motif donn^ par le juge de premiere instance. Mais je suis seul 
de cet avip. 

Quant aux an nonces, je trouve que le d^Iai ^tait suffisant. La 
vente doit §tre annonc^e dans la Gazette Officielle trois diii^rentes 
fois dans les deux mois k compter du jour de la premiere publica- 
tion. La premiere annonce a ^t^ faite leSjuillet, et la vente 
annonc^e pour le 8 septembre. II me sembie que les deux muis 
doiveut courir a partir du 8 juillet, jour de la premiere publica- 
tion, et que le 8 juillet doit compter dans le d^Iai de deux mois. 
Autrement la premiere publication ne compterait pas. 

On objecte Tart. 24 C. P. qui porte que : ** Ni le jour de la 
'' signification, ni celui de T^ch^ance, ne sont compt^s dans les 
*' d^lais fix^s pour les assignations, et que la m§me r^gle s'appli- 
** que ^ tout autre d^lai de procedure." Je r^ponds qu'il no s'agit 
pas ici d'un d^lai d'assignation, ni d'un d^lai accords pour faire 
quelque cbose. Le code ordonne que les trois publications soient 
faites dans Tespace de deux mois. C'est deux mois de calcndrier 
qu'il faut prendre, et les d^lais de deux mois comptent, comme 
dit Tart. 648, k partir du jour de la premidre publication. On 
rencontre les exigences du code en publiant trois fois dans Tes- 
pace de deax mois. Le jour de la premiere publication doit n^- 
ceB.sairement compter, et le jour de la vente, qui devait gtre le 
8, se trouve en dehors des deux mois expirant le 7 au soir. 

Sur les deux moyens, je suis d*avis de con firmer le jugement 
en modifiani cependant le premier motif. 



ARTISTS' CONTRACTS. 

The case of LumUy v. Wagner, 1 De G. M. & G. 604, excited 
much comment at the time of its decision, and in the line of 
English cases to which it has given rise there is evidence of a 
desire not to go in any way beyond it, Montague v. Flocton^ L.R. 
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16 Eq. 189, whero an actor, defendant, was in effect restrained 
from doing anything at all but act for the plaintiff, being over- 
ruled at the first opportunity in The WhVwood Chemical Co, v. 
Hardman, 60 Law J. Rep. Chanc. 428 ; L.R (1891) 2 Chanc. 416. 
Such injunctions as that in Lumleif v. Wagner have been granted 
in New York on more tha'i one occasion, where the same desire 
to limit the effect of the rule has not been apparent. One is 
interested, therefore, to find Mr. Justice O. W. Holmes denying 
the rule entirely in the recent case of Rice v. B'Aroille (Mass. 
Suffolk Equity Session, September 29, 1894). * It is agreed on 
all hands,' he says, * that a Court of equity will not attempt to 
compel a singer to perform a contract to sing. . . If this is so, 
as is admitted, it appears to me, with all respect to judges who 
may have taken a different view, that there is no sufficient justi- 
fication for saying to an artist that although I will not put him 
in prison if he refuses to keep his contract, I will prevent him 
from earning his living otherwise, as a more indirect means of 
compelling him to do the same thing. I do not quite see why, 
if an equitable remedy is to be given for the purpose of making 
an artist keep his contract, the usual remedy should not be given, 
and the whole of it; why, if I say, ** If you do not sing for the 
plaintiff, you shall not sing elsewhere," I should not nay, '* If you 
do not sing for the plaintiff, 3'ou shall go to prison." L think the 
later English judges are quite alive to the force of these con- 
siderations, and simply bow to the authority ofLumley v. Warner, 
which, of course, does not bind me." 

Mr. Justice Holmes dwells a moment on the reason for refusal 
to say, ^ You must sing,' and seems inclined to put it on the score 
of difficulty in seeing whether ^the artist in good faith and really 
has given the other party the benetit of the talents for which he 
was engaged.* In addition to this, ma}' there not be a feeling 
against restraint of the personal liberty of the citizen ? Doing 
personal sei'vice because one is ordered to under the pains and 
penalties which a Court of equity can inflict, seems dangerously 
like temporary slavery. And might not a Court well say, *This 
is too much to give, whether or no we can do it, even to one 
who asks for the letter of his bond ' ? — Harvard Law Review. 



GENERAL NOTES. 

^Thb Regent Creation op Silks in P]noland. — Vanity Fair 
is severe in its remarks on the LoixJ Chancellor's recent appoint- 
ments. It says : — " It has remained for the Lord Chancellor of 
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England to most de/^rade tho highest decree that in left. Oxford 
and Cambridge still ank for u certain quality of scholarehip in 
candidates for their degrees ; but it would really seem that the 
present Eadieal Lord Obancellor cares nothing for the legal 
qualities of those upon whom he would bestow the style and rank 
of Her Majesty's Counsel. The degree of Q.C has always until 
lately buen a degree coveted by even eminent barristers. There 
18 no examination for it; but it is supposed to be sparingly 
granted on the recommendation of a discreet Lord Chancellor. 
His discretion and the fact that the recipient must be of a certain 
standing at the Bar are the only safeguards of the worth of men 
called within the Bar ; and that worth should bo most jealously 
guarded by the Lord* Chancellor. What, then, are we to say of 
Lord Herschell's latest batch of Queen's Counsel ? The selection 
is, as I gather, the cause of much scoffing at the Bar. Even the 
rather staid St James's Gazette has been making fun of it. ' Well, 
they are members of the Bar, I suppose,' it makes a learned coun- 
sel hay when he reads the list of the lucky seven. And, indeed, of 
the seven only two are considered to be in any way really qualified 
for what ought to be the high degree of one of Hor M ajesty's 
Counsel. The two are Mr. Besley, who is an Old Bailey practi- 
tioner of some credit, and Mr. Vernon Smith, who is a rising 
counsel. Of the othei*s, Mr. James Jardine is a Bombay advocate, 
of whom nobody seems to know much in this country; Mr. 
Eobert Wallace was, I believe, a friend of the late Lord Coleridge ; 
and Mr. William Mulholland is brother of a member of Parlia- 
ment. But as to their reputation at the Bar, these three, with 
Mr. Header Harris (whoever he may bo), are really practically 
unknown. They may be, and no doubt are. most deserving 
members of society, but I say nothing against them when I say 
that they are not worthy of their promotion. A Queen's Counsel 
should be an eminent barrister of good practice. He should, 
indeed, have earned himself distinction at the Bar. These gentle- 
men have done nothing of tho kind. And yet there is worse 
behind them. Of the whole batch the most curious selection 
seems to be that of Mr. Reginald Smith. He was called to the 
Bar some ten or eleven years ago; and perhaps the fact that he 
was once in chambera with the present Lord Chief Justice may 
have helped towards his promotion. But he is a barrister of no 
pretensions, quite unknown to the world as an advocate, and 
virtually unknown to most of his own brethren. Woi*st of all 
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disqualifications, he is actually said to be now leaving the Bar to 
join in a publishing business. Yet this exceedingly lucky young 
man gets silk on a standing which has been considered premature 
even in the cases of most eminent counsel ! The whole thing is 
really almost comic in its pitiful ridiculousness." 

Legal Publications op 1894. — Among the noteworthy things 
of 1894 in the world of law was the groat increase in the number 
of legal publications. The total number of books published 
during the year was 6,485, of which 149 dealt with law. The 
number of legal works looks very small beside the total number, 
but compared with the previous year it denotes a great addition 
to the literature of the law. In 1893, ni)t more than dfiy legal 
books were published. Twenty seven were new books and 
twenty-three were new editions. Of the l49 works published 
last year 126 were new book:*, the number of new editions being 
exactly the same as in 1893. This striking increase is chiefly 
attributable to the Finance Act and the Local Grovernment Act, 
each of which produced a large number of explanatory works. — 
Law JournaL 

An Easement FOB Beauty. — The University Law Review ihink^i 
that such an easement needs to be created. It says: ^'The blast- 
ing away of the face of the Palisades on the Hudson is arousing 
just opposition, and the New Jersey Legislature is to be appealed 
to again to stop it. It is suggested that the State must buy the 
shore to stop it. The trouble is that the Palisades are not visible 
from New Jersey. The beauty is all enjoyed on the New York 
bank, and by tourists and travellers on the Hudson. So of the 
Highlands, which are already being gnawed over by insatiable 
commercial demands. It is the outside world chiefly that enjoys 
them. All these natural beauties ought to be protected and pre- 
served by law. Is it, however, necessary to buy them ? The 
beauty of nature we affirm to be a public use. The navigable 
river is a highway, and its enjoyment a common right, not only 
for logs and ice, but also for human bein;^s with eyes and souls. 
What damage would it be to the Palisades and the Highlands to 
take the easement of beauty by prohibiting the marring of it? 
Whatever damage is caused should bo paid on principles of emi- 
nent domain. Thus private right and public enjoyment would 
be reconciled, at the leiist possible expense to the States con- 
cerned." 
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CURRENT TOPICS AND CASES. 

N'eighbours who engage in law-suits are proverbially 
persevering. The case of Lemmon v. Webb, noted in Vol. 
lY, p. 170, does not constitute an exception. The whole 
difficulty arose from some overhanging branches being 
cut without notice to the owner of the property on which 
the trees were growing. The parties were adjoining 
owners of land. Trees on the land of Lemmon, the appel- 
lant, grew in such manner .that some of their branches 
overhung the respondent's land, and the respondent, on 
the ground that such overhanging branches constituted 
a nuisance, cut and lopped some of them without pre- 
vious notice to the appellant. The appellant brought an 
action claiming a declaration that the respondent was not 
entitled to cut any overhanging branches when such 
overhanging had continued for many years ; that he was 
only entitled to cut recent growth ; and that he was not 
entitled to cut any branches without notice ; he also 
claimed an injunction and damages. Eekewich, J. (63 
Law J. Rep. Chanc. 241), held that the respondent was 
not entitled to remove the branches, except in case of 
emergency, without giving reasonable notice to the ap- 
pellant, and gave judgment for the appellant with £5 
damages and costs. The Court of Appeal (63 Law J. 
Eep. Ohanc. 570 ; 17 L. N. 170) reversed the decision of 
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Eekewich, J. The case was then taken to the House of 
Lords, where the decision of the Court of Appeal was 
affirmed, on the 27th of November last, by Lords Hor- 
schell, Macnaghten and Davey. 



A curious incident occurred at the Guildhall on the 
occasion of the Lord Mayor's banquet. The Lord Chan- 
cellor and the Lord Chief Justice were among the guests, 
and the latter was to respond for the judiciary. The 
chairman, it would appear, made some apologetic re- 
marks to the Lord Chancellor because the task had not 
been entrusted to him. This, according to the London 
correspondent of the Scottish Law Magazine^ excited the 
ire or the combative instincts of the new Chief Justice, 
who interposed : " I beg to say that the Sheriff had no 
cause of complaint. My noble friend, great and distin- 
guished as he is, is, after all, only a fleeting, temporary, 
political, quasi-judicial person. I claim to be one of the 
permanent judges of the land.*' To which the Lord 
Chancellor replied : '' The Lord Chief Justice has said 
that I am but a fleeting character in the judicial world. 
However true that may be, I reflect that at least my 
career has not been so fleeting, but that this is the third 
Lord Mayor's banquet at which I have been present, and 
I think that under those circumstances I might well be- 
lieve you would all desire that it should be leit to the 
Chief Justice to respond for the bench on the first occa- 
sion on which he appears^ in his present oMce.*' It was 
hardly kind on the part of the Chief Justice, in the pre- 
sent position of political affairs, to refer to the fleeting 
and temporary tenure by which the Lord Chancellor 
holds his office, and the latter, under the provocation 
received, does not appear to disadvantage. 



Speaking of temporary and permanent judges suggests 
the remark that, notwithstanding the undoubtedly ardu- 
ous nature of the duties of English judges, their tenure of 
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office nsnally is not brief. Lord Esher, for example, has 
completed twenty-five years of service; Baron Pollock, 
twenty-one; Lord Justice Lindley, nineteen; Lord Jus- 
tice Lopes and Mr. Justice Hawkins, eighteen : and Lord 
Justice Kay and Justices Mathew, Cave and Chitty about 
fourteen years each. ) 



THE QUEBEC BAR. 

The Act 58 yiet. (Q.) eh. 36, assented to 12th Jan. 1895, enacts 
as follows : — 

1. Article 3514 of the Eevised Statutes, as amended by the Act 
52 Yictoria, chapter 37, section 1, is further amended by adding 
thereto the following : 

"The Attorney General of the Province is ex officio member of 
the general council." 

2. Article 3523 of the said Statutes, as amended by the same 
section of the said act, is further amended by adding thereto the 
following : 

" The syndic is specially charged with the supervision of the 
discipline of the Bar. He is bound immediately to denoance to 
the council of the section any infringement of the by-laws, all 
conduct derogatory to the honor of the Bar by any of its mem- 
bers, and to submit to it any accusation .for similar acts which is 
handed to him by any person, saving the right of the council to 
receive the same directly or to take the initiative in the exercise 
of its disciplinary powers." 

3. Article 3527 of the said Statutes is amended : 

1. By striking out the last two lines of paragraph 2 thereof; 

2. By adding thereto the two following paragraphs : 

"4. In the exercise of the powers conferred by this article, the 
council proceeds deliberatively, and may have recourse to all 
means it deems expedient to ascertain the facts to be verilied, and 
to allow the accused to defend himself; 

'* 5. Every decision of a council of a section, which entails the 
dismissal, suspension or other punishment of a member of the 
Bar, is subject to appeal to the general council. 

Such appeal is instituted by letter addressed to the secretary- 
treasurer of such council within fifteen days after the decision, 
containing a copy thereof 
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The seoretary-treasarer immediately convenes the general 
council and sends to the appellant a copy of the notice of convo- 
cation. 

The general council decides the appeal summarily, and the 
secretary-treasurer forwards without delay a copy, certified by 
him, of the decision to the secretaiy of the section interested, so 
that the latter may give thereto the effect which it requires." 

4. Article 3549 of the said Statutes is amended by substituting 
for the word : " immediately," in the first line, the words: "at 
least twenty days before the examination is to be held." 

5. The second clause of article 3557 of the said Statutes is 
replaced by the following : 

"Such oath is administered by the secretary-treasurer of the 
general council, or, upon production of a certificate from the 
latter, under the seal of the Bar, that the candidate has complied 
with all the required formalities, by the bfitonnier of the section 
of the candidate, and a note of such oath having been taken is 
endorsed on the diploma." 

6. Paragraph 2 of article 3562 of the said Statutes is amended 
by replacing all the words after the word : ^* section,'' in the third 
line by the following words : " which may act thereon as it may 
deem expedient." 

7. Paragraph 3 of ai*ticle 3563 of the said Statutes is amended 
by replacing the woi*ds : " under the effect of any sentence of 
disqualification or suspension from their functions,'' in the fifth 
and sixth lines, by the following words: "disqualified or sus- 
pended." 

8. Paragi*aph 1 of article 3564 of the said Statutes is amended 
by replacing all the words after the word : " law," in the seventh 
line, by the words: "and such certificate takes the place of the 
entry on the table for the rest of the current year." 

9. Paragraph 3 of article 3564 of the said Statutes is amended 
by replacing the words: "of a sentence suspending him," in the 
first and second lines, by the words : " of his being suspended." 

10. The third clause of article 3567 of the said Statutes is 
amended by replacing the woi*ds : " any judgment suspending," 
in the second line, by the words: " any suspension of." 

11. Articles 3569 to 8596 of the said Statutes, inclusively, are 
repealed. 
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HOUSE OF LORDS. 

London, Dec. 17th, 1894. 

Hanfstasnol (appellant) v. H. H. Bainss & Co. (LiM.) (&B- 

SPONDBNTS). (29 L. J. N. C.) 

Copyright — Picture — Infringement — Copyright ( Works of Art) 
Act, 1862, ss. 1, 2, 6. 

An artist employed by an illcrstrated paper made rough sketches 
of certain tableaux vivants representing pictures in which the 
appellant owned the copyright, and reproductions of these sketches 
were published in the newspaper. 

Their Lordships (Lord Herschell, L. C, Lord Watson, 
Lord Ashbourne, Lord Maonaqhten, and Lord Shand) 
affirmed the decision of the Coui-t of Appeal (63 Law J. Rep. 
Chanc. 681 ; L. B. (1894) 3 Ohanc. 109), and held that, as the 
ideas conveyed in the copyright pictures were not original, 
and as there were substantial differences of detail and treatment 
between the copyright pictures and the newnpaper iliuntrations, 
there had been no infringement of the appellant's copyright. 



COURT OP APPEAL. 

London, Dec. 19th, 1894. 

SCHOLFIELD V. ThE EaRL OF LONDESBOROUOH. (30 L.J.N.C.) 

Bill of exchange — Fraudulent alteration of amount after acceptance 
— Innocent holder for value — Negligence of acceptor— Estoppel 
— Material but not apparent alteration. 

Appeal from the judgment of Charles, J., reported 63 Law 
J. Rep. Q. B. 649. 

Action by the plaintiff to recover £3,563, principal and inte- 
rest, from the defendant as acceptor of a bill of exchange for 
£3,500, drawn by one Sandei*s, payable three months after date 
to the order of the drawer, and indorsed by Sanders to one Scott 
and by him to the plaintiff. The plaintiff was the holder in good 
faith and for value of the bill. When the bill was accepted by 
the defendant it was a bill for £500, and was drawn on a £2 
stamp, which was sufficient to cover £4,000; afterwards before 
indorsement it was fraudulently altered by the drawer into a bill 
for £3,500. The defendant pleaded the alteration as a defence to 
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the whole action, but alternatively, whilst denying all liability, 
paid £500 into Court. The plaintiff contended that the defen- 
dant ought not to be admitted to say the bill was altered in 
material particulars and thereby made void, because upon the 
principle laid down in Yoitng v. Grote, 4 Bing. 253, such altera- 
tions were made easy and every opportunity for them was given 
by the culpable negligence of the defendant in accepting the bill 
in the form in which he accepted it, and on the stamp on which 
it was drawn, and without such negligence the alterations would 
not have been made. 

Charles, J., held that the mere fact that the bill had a higher 
stamp than it need have done, did not estop the defendant from 
setting up the subsequent forgery ; that as to the shape in which 
it was drawn, which made the alteration possible, it was not 
enough that the defendant had accepted a bill in a form facili- 
tating forgery, so long as, when he accepted it, it appeared to be 
in the ordinary form ; and, lastly, that the defendant was not 
liable for the altered bill, but under the proviso in section 64 (1) 
of the Bills of Exchange Act, 1882, the alteration not being 
apparent, payment could be enforced against him for £500. 

The plaintiff appealed. 

Lord Esheb, M.E., and Rigby, L.J., were of opinion that the 
appeal ougljt to be dismissed. There was no duty imposed upon 
the defendant not to accept a bill drawn so as to render a sub- 
sequent forgery easy. The defendant was not guilty of neg- 
ligence in accepting the bill in the form in which it was presented 
to him for acceptance. But even if there was such a duty as was 
suggested, and even if there was a neglect of that duty here, such 
neglect did not estop him from setting up as a defence the sub- 
sequent forgery, because the negligence was not connected with 
the indoi*6ement of the bill to the plaintiff, the forgery having 
intervened before such indorsement. Toung v. Qrote, 4 Blng. 263, 
was not really a case of estopped, and could not be cited in sup- 
port of any doctrine of estoppel laid down in it. The defendant 
could not, therefore, be made liable on the ground of estoppel by 
reason of any negligence, but he was liable, under section 64 of 
the Bills of Exchange Act, 1882, for £500, the amount for which 
the bill was originally drawn. 

Lopes, L J., was of opinion that the appeal ought to be 
allowed. The defendant did owe a duty to subsequent holders 
not to be guilty of negligence with reference to the form of the 
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ioBtrament. The accepting a bill in a form which would facili- 
tate forgery was in itself strong evidence of negligence, and the 
authorities showed that the negligence must be in the transac- 
tion itself. The negligence of which the defendant was guilty 
was the absence of such care as a reasonably prudent pei'son 
would and ought to take when accepting a negotiable instru- 
ment, and such care had not been taken by the defendant in 
this case. Appeal dismissed. 



LEGAL DECISIONS IN 1894. 

Although the decisions reported during the year which has 
just ended are more than usually numerous, they comprise com- 
paratively few judgments of first class importance to lawyers. 

Probably the London and Edinburgh tramway cases — in which 
the House of Lords finally determined that the compensation to 
be paid to the companies for the purchase of their lines was to 
be based upon the cost of construction diminished by an allow- 
ance for depreciation — have attracted more of the attention of 
the public than any other proceedings in the Courts during the 
year. This decision turned, however, upon the construction of a 
special statute, and has little interest for lawyers. The leading 
case of the year from their point of view is undoubtedly the 
affirmation by the House of Lords of the decision of the Court of 
Appeal in Tke McLxim^ etc.. Company v. Nordmfelt, which will 
long be remembered in connection with the remarkable judgment 
of the late Lord Bowen. The law lords agreed generally with 
Lord Bowen*B' judgment in the Court of Appeal, and it may be 
taken &s settled law in consequence that a covenant in resti*aint 
of trade entered into upon the sale of a business may be wholly 
unrestricted as to place, and probably as to time also, provided 
that it is not larger than is necessary for the protection of the 
purchaser. 

Among the oixlinary equity cases there does not seem to be 
anything marking a new departure, or the commencement of a 
new stream of authority. In regaixl to trusts the decision in 
In re Somerset has settled several questions. A cestui que trust 
by assenting to a particular investment does not consent to a 
breach of trust which is necessarily involved in making it, unless 
he is aware of the facts which cause the investment to be beyond 
the scope of the trustees' authority, so that his interest cannot 
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be impoanded under the Act of 1888 by reason of sncb consent. 
On the other band, the cause of action against the trustees ac- 
crues at the time of the improper investment, and not when the 
loss of interest begins, so that an adult beneficiary is barred after 
six years from the earlier time. And In re Newen shows that the 
donee of a power of appointing ti'ustees must not appoint himself. 
A gift by will to such of the testator's six children as should 
attain twenty-one has been construed to give the eldest on her 
majority, and pending the majorities of the others, & right to 
one-sixth of the income only (In re Molford), The position and 
liabilities of a retiring partner with regaixl to the creditors of his 
late firm remaining unpaid has, to some extent, been cleared up 
by the determination of Mouse v. The Bradford Banking Company, 
in which, however, although they came to the same conclusion 
in favour of the defendants, the House of Lords and the Court of 
Appeal did not fully concur. The case decides that one of two 
principal debtora, who by arrangement with his co-debtor be- 
comes a surety only for the debt, must be treated by the creditors 
as a surety from the tii&cie when they receive notice of the change 
of his position. The plaintiff in this instance was a retiring part- 
ner, and by the deed of dissolution the continuing partners 
assumed the responsibility of a large oveixlraft due to the defend- 
ants. The Court of Appeal decided the case on the ground that 
the plaintiff by the deed had authorized the continuing partners 
to make arrangements for the defendants to give time to them 
for payment; the House of Lords differed on the question 
whether such authority had been given, but found that no agree- 
ment to give time had, in fact, been made. In Tucker v. Tucker^ 
where the retirement of a partner had not been gazetted, it was 
held that a payment of interest by the other partners kept alive 
a debt as against him, they being taken, under the circumstances, 
to have made the payment as his agents. Boss v. White deter- 
mines the order of appropi'iation of a fund in Court representing 
partnership assets in an action for dissolution. According to 
the rules there settled, after payment of creditors the fund goes 
to level the partners' capital accounts, costs being met by a call 
upon the partners if necessary. The *^ living picture " cases have 
shown that neither an imitation of a picture by actors in costume 
nor prints of the imitation published in the illustrated papei*s are 
infringements of fine-art copyright (Banfstaengl v. The Empire 
Company and Hanfstaengly, Neumes). The exceptional advantage 
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enjoyed by a lunatic of having his property applied to his own 
maintenance in preference to the claims of his creditors is not, it 
appears, to be extended to the maintenance of his wife (In re 
Winkle). The Coart of Appeal has decided that, in an action for 
intei-ference with light, injanction is the proper remedy if a sub- 
stantial interference is established, although it is of small pecu- 
niary consequence. The Court expressed a doubt whether dam- 
ages could be given at all in respect of damage which was only 
threatened. The case (Martin v. Price) is understood to be now 
before the House of Lords. 

'J'here have been several important trademark and tradename 
cases. ^'Somatose" and ''Eboline'* have been refused registra- 
tion as trademarks (Farbenfabriken and SaWs Trademarks) ; 
and the widest possible construction has been put upon the phrase 
'' person aggrieved '' in the section dealing with applications to 
remove marks from the register (Powell v. The Birmingham Vine- 
gar Company). In another incident of the contest between the 
parties to the last-named case, the defendants were restrained 
till trial from using the name ^* Yorkshire Belish '\ for a sauce 
different in composition fi*om the plaintiff's without sufficiently 
distinguishing their own goods, although the name had been 
treated by the House of Loi*ds as mere descriptive woi*ds. The 
unexpected decision of the Court of Appeal in 1892 in the Camel- 
hair Belting Case has been substantially qualified by a recent 
determination of the other branch of the same Court that, as the 
words in question are descriptive of the article referred to, they 
cannot form an appropriated trade name. 

Among the common law cases, that which has caused most 
discussion is probably Monscn v. Tussaud, in which Lord Hals- 
bury and, to some extent, Lords Justices Lopes and Davey, seem 
to have been inclined to grant an interlocutory injunction to 
restrain a libel under conditions far less stringent than it was 
imagined the famous Ferryman Case imposed. It was decided 
that the jurisdiction to grant such injunctions is not restricted to 
cases of trade libels. In The South Hetton Coal Company v. The 
North Eastern News Association, a joint-stock company succeeded 
in maintaining an action for a libel injurious to its business with- 
out alleging special damage. In two actions against the London 
& North-Western Railway Company the validity of an infant's 
contract came into question. In one (Ulemenfs Case) a contract 
barring thje infant's remedy under the Employers' Liability Act 
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was upheld as beoeficial, since it was a condition of service, and 
the company sabscribed to an insurance fund. In the other 
(^Flowers' Case) a condition on a workman's cheap ticket exempt • 
ing the company from liability for negligence was treated as 
invalid. The law relating to landlord and tenant has been en- 
riched by the decision that a bailiff may climb over a garden wall 
to levy a distress (Lang v. Clarke), The doctrine that reasonable 
probability of bias disqualifies for judicial functions was applied 
in In re The Overseers of Workington to the case of a magistrate 
liable for the rate appealed from, and to the case of the General 
Medical Council (Allison's Case) ; but in The Empire Company v. 
The London County Council the Divisional Court dwelt upon the 
special considerations applicable to bodies which are in substance 
administrative, although their work may be in some respects of 
a judicial character. The ruling in Ives and Baker v. Williams 
and Ackersley v. The Mersey Docks, that an agreement to refer to 
a named arbitrator is not to be disregarded merely because the 
person indicated is the servant of one party to the dispute, or is 
the author of the difficulty which has occasioned the disagree- 
ment, points to another limitation of the doctrine, and has great 
practical importance for building and engineering contmctors. 
The extreme difficulty of raising an estoppel by negligence in 
the case of a bill of exchange which has been fraudulently altered 
is illustrated by Scholefield v. The Earl of Londesborough, whei-e 
an acceptance was so drawn as to allow £500 to be changed to 
£3,500, but the holder recovered the smaller sum only. The 
curious, and probably exceptional, factsNof Mighell v. The Sultan 
of Johore may militate against the value of the decision as a pre- 
cedent The defendant was sued for broach of promise to marry 
given when he was masquerading as a private gentleman, and, 
as a reigning sovereign, he claimed and obtained exemption from 
the jurisdiction of the Court. And with this may be classed an- 
other monument of out of-the-way learning, Lemmon v. Webb^ in 
which the House of Lords decided that a cause of action for tres- 
pass by the branches of trees is not subject to limitation, and that 
the nuisance may be abated without notice to the owner. 

In criminal law the *^ case of walnuts " brought out a remark- 
able difference of judicial opinion, and in the result the Court for 
Crown Cases Keserved quashed a conviction for selling the un- 
sound fruit ** for the food of man," where the sale was on condi- 
tion hat tl^e buyer should destroy all fruit found to be unsound 
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(^Begina v. Dennis), Id Begina v. Tyrrell it was held that a girl 
cannot be liable as accessory to an assault on herself under the 
Criminal Law Amendment Act. Convictions of a director for 
embezzlement as a clerk or servant of the property of his com- 
pany {Begina v. Stiuirt), and of a member of an illegally consti- 
tuted club for embezzling the ^oods of the club (Begina v. Tankard)^ 
were upheld. In the latter case the property was held to have 
been rightly laid in the prisoner, a named person, and othera. 
And the Privy Council heaixl an appeal upon a conviction for 
murder in a baby-farming case from New South Wales, and held 
that evidence of arrangements made with the prisonei's respect- 
ing other babies than the baby referred to in the indictment, and 
of the finding of the bodies of babies buried in the garden of the 
prisoner's house, was properly admitted upon the charge {Makin 
V. The Attorney-General for New South Wales), — Law Journal 
(London). 



THE LATE SIB FBANOIS JOHNSON IN THE 
NOBTH WEST. 

In its notice of the late Chief Justice Johnson, the Western 
Law Times, (Winnipeg,) says : — 

On the third of February, 1854, he received his commission 
from the Hudson Bay Company, as Becorder of Eupert's Land, 
and soon thereafter he proceeded to Fort Garry, for by refer- 
ence to the records of the General Quarterly Court of Assiniboine, 
he heard his first case at Fort Gany, on August 17th of that 
year, with Mr.W. E. Boss as his sherifl*. In the early part of 1856, 
he was appointed governor of Assiniboia, and in that capacity 
presided over the General Quai-terly Court, held on Febniary 
21st, 1856; his last court for this his first term of office, sitting 
on August 19th, 1858. John Bunn, Esq., J.P., M.D., acted as 
recorder for some little time thereafter, holding his first court as 
such on May 2l6t, 1861, till the arrival of Mr. John Black, 
whose commission as recorder bears date April 16th, 1862, hold- 
ing his first court on August 21st of that year. 

After the troubles consequent upon the rising of the half- 
breeds, in 1869-TO, and after the transfer of Eupert's Land to 
Canada, on July 15th, 1870, the old Quarterly Court was con- 
tinued in existence till new and more formal tribunals could be^ 
formed. Mr. Johnson, who had gone to Montreal in the mean- 
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time, was again offered the position of recorder, which he 
accepted, and arrived at Fort GaiTj, or rather Winnipeg, in 
October, 1870, being swora in on Wednesday, October 19th, as. 
Becorder of Manitoba. As appears by the Court Becoi-ds he pro- 
ceeded to discharge his duties very shortly thei*eafter, for the last 
mentioned journal records the fact that the first sitting of the 
General Quarterly Court under the new reffime took place in the 
Court House, Main Street, on the ITth instant, (November), Mr. 
John Sutherland (acting) sheriff; Mr. Thos. Bunn, clerk of the 
court, and Mr. O'C. Clark,^ Q.C., occupied the seats allotted to 
the officers of the court and counsel. 

No court had been held between November 18th, 1869, and 
November 17th, 1870. B^'corder Johnson held all the courts 
from the last date to August 16th, 1871, when he held his last 
court, which ended on the 21st of that month. 



CANADIAN COPYRIGHT AND THE BERNE CON-- 
VENTION—AN ENGLISH VIEW. 

The international aspect of the claim now put forwaixi by the 
Canadian Government to secure an Imperial sanction to the 
Canadian Copyright Bill of 1889 — to which hitherto Imperial 
assent has been refused — is of a very grave character. In form 
this claim of Canadian publishers is represented as being based 
on and intended to assert the self-governing powers of the 
Dominion. In substance it is an attempt to undo one of the 
most useful of the recent international conventions which prove 
that the civilized world is becoming a united society for the 
protection of civil rights. 

Divested of technicalities, the claim to be considered is that 
Canadian publishers should be enabled, by the abrogation of an 
international convention to which Canada formally assented, to 
republish (as it is euphemistically termed) the works of Britibh 
authors without their consent. The only excuse put forward for 
this claim is that United States publishers have for yeai*s syste- 
matically appropriated the works of British authors, and that 
even now, after the United States Act of 1891, they refuse copy- 
right unless the British author's work is published in America 
8Lmultaneou8ly with publication el-ewhere. It is quite sufficient 

*The late Henry J. Clark, Q.C., then styling himself *' O'Connor " 
Clark, arrived from Montreal a few days before. 
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to say, in reply to this contention, that it has long been regarded 
as a reproach to the United States that piracy of this kind was 
not i-epressed; that the recent United States Act shows some 
signs of an awakening sense of fair play ; and that, in any case, 
it cannot for a moment be admitted that the standard of Amer- 
ican publishers and American statutes in this respect is to regu- 
late the conduct of the rest of the civilized world. 

The purely legal side of the question turns on the powers of 
the Canadian Legislature. The opinion of the law officers of the 
Crown of December 31, 1889, declares that the powers of legisla- 
tion conferred on the Dominion Parliament by the British North 
America Act of 1867 do not enable the Canadian Parliament to 
alter or to repeal, as regaixls Canada, an Imperial Act which pro- 
fessedly applies to Canada. There can be little question among 
lawyers as to the correctness of this opinion. The " Chaiiier of 
Colonial Legislative Independence" — the Colonial Laws Validity 
Act, 1865 — expressly provides that a colonial law which is in 
any respect repugnant to the provisions of any Act of Parliament 
extending to the colony is to be read subject to the Imperial Act, 
and is to be ** void to the extent of the repugnancy." The liberty 
allowed to the colonial legislature is to make laws which may 
differ from the common law of England, or differ from Imperial 
statutes not expressly extending to the colony. Before the 
Colonial Laws Validity Act of 1865 British Courts had held that 
colonial statutes must not run counter to the common law of 
England. 

The suggestion that the general provisions of the Act of 1865 — 
intended and acted upon ever since its enactment in the sense of 
a permanent statute for all future time — can have been modified 
by the British North America Act of 1867, does not deserve a 
moment's consideration. Even were it tenable, the fact that the 
Imperial Act of 1886 and the Girder in Council of 1887 expressly 
apply to Canada would suffice to repeal any part of the British 
North America Act that happened to be inconsistent with the 
later enactment. 

The Imperial Act of 1886 was intended to give effect to the 
Berne Interaational Convention of September 8, 1886, and also 
to establish the principle of copyright throughout the whole 
empire. It is true that a protocol attached to the Berne Con- 
vention resei*ved powers to British colonies to denounce the 
treaty on giving twelve months' notice to that effect. But Can- 
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ada formally assented to the treaty, and in every case of grave 
international action, as denouncing a treaty, no colonial Act can 
be valid without the consent of the Imperial Government. 

It is to be hoped that such assent will not be given, on what- 
ever gi'ound the claim may be supported. It was after many 
years' effort that the present international recognition of the 
author's rights to the fruits of his labour has been accorded. 
The claim of Canadian publishers to be allowed the same license 
of piracy exercised by their United States competitors, if assented 
to by the Imperial Government, would practically amount to a 
declaration to the world in general that the principles of fair 
play, embodied as the fioiit of tedious negotiations, may be over- 
ridden through any motive of temporary and local profit. — Law 
Journal (London). 



GENERAL NOTES. 

An Overceowdbd Peofession. — ^The remarks of an Indian 
contemporary show that the rush to the Bar is not by any means 
a peculiar feature of English young men. It states : ^* It is not 
wonderful that a correspondent, himself a B.L., ridicules, in his 
rdle of satirist, the insensate longing of our college-educated 
Madras youths to write those two tall capitals, B.L., after their 
patronymics. It cannot be said that his satire is over-brilliant, 
but the sound sense with which it is intermixed compels us to 
overlook his failure in this direction. The mania he lashes is as 
ludicrous as it is ruinous. It may be that many of the men, who 
think that the attaching of these letters enhances the B.A., which 
they are also privileged to use, do not intend to win bread by the 
law ; but this is not so in the majority of cases — B.L. spells bread 
and butter, or, to localise, curry and rice. Year after year the 
flood of B.L.'s is rising higher and yet higher. Soon we shall 
find created a veritable ocean of legal talent for which there will 
be absolutely no demand in the market. Where will it all over- 
flow to ? Once and again the congested state of the profession 
has had attention directed to it; but, line upon line and precept 
upon precept notwithstanding, the deluge abates not. As the 
correspondent — who, by the way, writes to the Bharata — says, 
medicine, engineering, agriculture, &c., open profitable and 
honourable fields for educated young India to delve in ; yet, strange 
to say, they are neglected, which must result, as we have said, 
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iB eventual disaster. The Indian parent rises early and late takes 
rest, and eats the bread of carefulness, and all for what ? To see 
his offspring bloom into B.L.'s incapable of earning a retarn equal 
to the pittance of a tenth-rate clerk! The pinch of the shoe, 
though felt, is not yet sore enough to open the eyes of those con- 
cei*ned to the foolish course they are pursuing , but there must 
come a time when that pinch will become so intolerable as to 
awaken in them a sense of the necessity of mapping out a career 
other than that of the law for their hopefuls. The joke against 
the Americans is that every other man one meets with in the 
Bepublic is a colonel ; here it will be applied to our B.L/s." 

BsLGiAN Ckrtificates OF Marbtaqe. — In Belgium it is the 
custom to give certificates of marriage in the form of little books 
with paper covers. These books, which are often produced in the 
course of law proceedinccs, and are taken in evidence, are apt to 
become dirty and dog's-eared. The burgomaster of Brussels has 
therefore hit upon a new plan. Henceforward a charge will be 
made lor the books, which will be neatly bound in morocco, and 
gilt edged. They will be something more than a mere certificate 
A summary of Belgian law on the marriage state is given in 
them for the use of young couples, and among a mass of other 
miscellaneous information are directions for the feeding and care 
of infants. There are also places for entering the names and 
birthdays of the children of the mamage, the authorities consi- 
derately affording space for twelve such entries. To poor persons 
the books will be issued free of charge. One of the town coun. 
cillors was in favor of adding directions for obtaining a divorce, 
but his suggestion was not adopted. 

Whsbs Ignorance is Bliss. — When Wilde and Pollock were 
both at the bar (they were fast friends), Pollock was retained to 
defend a clergyman in Norfolk on a capital charge. In consul- 
tation the clergyman admitted his guilt to his counsel, and Sir 
Frederick, feeling that this knowledge would embarrass his con- 
duct of the defence, especially as it was a question of the credit 
of certain witnesses, asked and obtained permission to return his 
brief. The briel came afterward into the hands of Wilde ; he 
had no notice of the confession, and he secured a triumphant ver- 
dict of acquittal. Pollock had no doubt that it would have been 
his duty after accepting the retainer to go on with the case if 
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his client had insisted. Baron Parke thought so too in Conrvoi- 
sier's case, but, obviously, sach a confession hangs like a mill- 
stone round the neck of counsel. 

A Juryman's Logic. — A well-known lawyer on circuit in the 
North of England, curious to know how a certain juryman arriv- 
ed at his verdict, meeting him one day, ventured to ask. 'Well,' 
replied he, ' I'm a plain man, and I like to be fair to everyone. 
I don't go by what the witnesses say, and I don't go by what the 
lawyers say, and I don't go by what the judge says ; but I looks 
at the man in the dock, and I says, '^ He must have done some- 
thing, or he wouldn't be there," so I brings 'em all in guilty,* 
^^Qreen Bag. 

FoRGsaY. — Applying the rule that a writing may be the sub- 
ject of forgery, although not sufficient to create a legal liability, 
if genuine, it was held, by the California Supreme Court, in 
People V. Munroey 24 L. H. A., p. 33, that an assignment or sale 
of unearned salary, by a public school teacher, might be the sub- 
ject of forgery, irrespective of the question whether such an 
assignment would be void, on grounds of public policy. With 
the case is a very extensive note on the question of forgery of 
worthless instruments. 

Faith Curbs. — The Nebraska Supreme Court, in State v. Bus- 
welly 24 L. R A. 68, holds that a person who makes a practice of 
attempting to cure the ailments of othei*s, for a compensation, 
cannot be exempted from the law requiring a license, in order to 
be allowed to practice medicine, although he claims to cure by 
means of Christian Science, and to do so as an act of worship or 
a matter of conscience. The Court said that, as the defendant 
relied upon the teachings of the Bible for his authority as a 
Christian Scientist, it would not be amiss to refer to it for in- 
stances applicable to his case, and thereupon quoted at length 
the account of Simon, the sorcerer (whose name and offence live 
in the word ** simony"), and to whom Peter said, " Thy money 
perish with thee because thou hast thought that the gift of God 
may be purchased with money," and also the account of the heal- 
ing of Naaman of leprosy, " by compliance with a very simple, 
hydropathic coui'se of treatment," prescribed by the prophet 
Elisha, and the transfer of his leprosy to the prophet's servant, 
Gehazi, who secretly took pay from the Assyrian, 
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CURRENT TOPICS AND CASES. 

The case of JeannoUe & CouUlard, E. J. Q., 3 B. E. 461, 
was very fully and carefully argued, and every precedent 
and authority was brought to the notice of the Court. 
The judgment also was very fully considered. It may 
be doubted whether a court in England would have ex- 
pended so much time upon a question which had been 
already determined by the highest tribunal. The prin- 
cipal question discussed on the appeal in JeannoUe & 
CouUlard was whether Dr. Jeannotte, who had caused 
the death of a child by a mere slip of the pen in writing 
a prescription, was responsible for more than the actual 
pecuniary damage caused to the father, and which the 
Court below had assessed at fifty dollars. In other 
words, is there any action at law for mental anguish 
or suffering in a case where no malice has been estab- 
lished ? This question was positively decided in the 
negative, in 1887, by the Supreme Court of Canada in 
Canadian Pacific R. Co. v. Robinson, 14 Can. S. C. R. 105, 
the judgment of the Court below being reversed upon 
this point alone, and the case sent back for re-trial 
because the trial judge had directed the jury that they 
might take into consideration the mental anguish of 
the plaintiff caused by the death of her husband. Al- 
though the decision in JeannoUe & CouUlard was by a 
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court composed of only four judges, one of whom entered 
a dissent, yet as it follows the ruling of the Supreme 
Court it may be considered as settling the point, unless 
the same question be raised in a case susceptible of 
appeal to the Judicial Committee of the Privy Council. 



Be-trial, with increase of damages, had a curious illus- 
tration in an incident related of Lord Blackburn's judicial 
career. Soon after his appointment to the bench he was 
trying a case in which the plaintiff claimed damages for 
an injury which destroyed the sight of one eye. The 
plaintifi^s counsel was expatiating with much force on 
the serious nature of the injury, as blighting the whole 
future life of his client, when the judge interposed with 
the observation, " I have lost the sight of an eye, Mr. B., 
and it has not blighted my career, as you see." The jury 
seemed to be much impressed by the remark, and the 
amount of damages awarded was inconsiderable. Mr. 
Justice Blackburn, who was one of the most conscien- 
tious of men, seems to have been filled with apprehen- 
sion that the jury had been influenced by his remark to 
an extent which he had not intended or desired, and 
after he had thought it over the result was that the next 
day he sent the plaintiff* a cheque for fifty pounds. 



The initial numbers of four new legal publications 
have been issued, — one at Toronto, and three at Montreal. 
As a statement recently published showed that during 
the year 1894 only about eighty firms or individuals in 
Montreal were concerned in summonses or appearances 
to the number of twenty, and as Montreal constitutes the 
big half of the province so far as the law is concerned, it 
is evident that the profession will hardly have to com- 
plain of a deficiency of legal literature, considering the 
extent of the constituency. It may be observed also that 
much more space is given by the daily journals to legal 
subjects than formerly. 
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Criticism of judicial opinions is carried much farther 
at the present day than in the olden time. Communities 
are larger now, and the wider the community the freer 
the comment. The National Corporation Reporter has been 
soliciting communications from the judges themselves on 
this subject, the questions put to them being, " Are the 
members of the American judiciary averse to a fair and 
just criticism of their judicial labors ? " ** When, where 
or how is this criticism to be conveyed to the court ? " 
Ex-Chief Justice Bleckley, of Georgia, answers : — " I do 
not think any judge, anywhere, would object to being cri- 
ticised fairly and temperately by any competent body, or 
even by any competent individual. But it is easy to 
understand that almost any judge, anywhere, would 
resent angry or ill-natured criticism, and would be more 
or less irritated by the feeble or foolish strictures of a 
critical quack. Tour question, by its terms, relates only 
to fair and just criticism, and, so understanding it, I an- 
swer that in my opinion the American judiciary are not 
averse to it. They should court it, and not only accept it 
gracefully, but gratefully." And ex-Chief Justice Camp- 
bell, .of Mississippi, speaks even more strongly : — " I have 
ceased to be a judge, but after nearly twenty-five years 
of judicial life, my opinion is that a judge who would 
object to fair criticism of his judicial acts is a fool, and 
unfit to be judge. Abuse is not criticism, and while the 
one is not justifiable, the other is, and I think I may say 
advisedly is so regarded by the sensible judges.*' Mr. Justice 
Pryor, of the Supreme Court of Kentucky, says : — " I can 
see no objection to a candid criticism of any judicial opin- 
ion, whether in the argument by counsel upon a like 
case, or when presented as an authority, establishing the 
proposition contended for, or in some of our leading law 
journals a fair criticism would be read with eagerness by 
the judge delivering the opinion.'' And Mr. Justice 
Head, of the Supreme Court of Texas, writes : — " I do not 
think the members of the American judiciary are at all 
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averse to a fair and just criticism of their official work, 
when made in a proper spirit and for a proper purpose. 
They do not, however, specially relish articles written 
and published by attorneys in particular lines of employ- 
ment, for the purpose of throwing discredit upon a de- 
cision which they fear may be adopted as a precedent to 
their injury individually. In other words, a criticism 
from one who writes in the interest of the profession at 
large is desired, but a criticism from one who writes in 
the interest of his own client is deplored. A proper cri- 
ticism should be conveyed to the court through suitable 
law i)eriodicals." 

Although the January term of the Court of Appeal 
opened somewhat inauspiciously, no case being ready 
for hearing on the first day of the term, yet very fair pro- 
gress was made subsequently, and 28 of the 66 cases on 
the list were heard. As the usefulness of the '' list for 
the day " is evidently gone, the Court has decided to 
disi>ense with it in future, and counsel must be prepared 
to proceed with any case on the roll whenever it is 
reached. 



EXCHEQUER COURT OF CANADA. 

Montreal, 20 December, 1894. 

Coram Davidson, J., ad hoc. 

The Queen, od the informHtiou of the Aitornoy General for the 
Dominion of Canada v. The Mississippi & Dominion Steamship 
Co., Limited. 

Wreck — Cost of removal — ResponsibUity of owner. 

Held: — The owner of a wrecked vessel is not responsible^ either 
at common law or under the statutes 37 Vict, (D) ch. 29 and 43 
Vict. (B) ch. 30, to the Crown for the cost of lighting and 
removing the wreck, where it was declared to be an obstruction 
to navigation and the expenditure was made long after he had 
sold the same and ceased to have any property therein. 
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Davidson, J. : — 

On the 2l8t of November, 1880, defendants' steamship '^Ottawa" 
was wrecked and sunk at Cap & la Eoche in the Biver St. Law 
rence. The vessel, having been condemned, was, on the 6th of 
Jaly. 1881, sold by the defendants. An order-in-conncil, dated 
the 13th of Januaiy, 1886, authorized the removal of the wreck 
which is, by the information, charged to have been an obstruc- 
tion to navigation and a source of danger to vessels plying on 
the river. By this and a second order-incouncil a sum of $13,000 
was granted and afterwards paid to P. Fradette & Co. for the 
taking away of the wreck. It is alleged that until this removal 
Her Majesty's Minister of Marine and Fisheries caused a light to 
be placed near the wreck as a warning to passing vessels, and 
thereby incurred expense to the amount of $5,158.29. Disburse- 
ments of $48.83 for advertising for tenders and of $15.60 for an 
examination of the wreck are also charged. 

Nothing was realized from the wreck. By virtue of the 
Canadian Statute 31 Vict., ch. 29, as amended by 43 Vic, ch. 30, 
judgment is sought against the defendants for the several sums 
so expended, amounting to $18,223.72, with interest from the 
28th November, 1889. 

Issues of law and of fact have been joined. It is upon the 
former that I have now to adjudge. 

The demurrer prays that the information be held insufficient 
in law for these reasons : — 

That as well at common law as under the statutes cited, 
owners are only liable when they, or those in whose position 
they stand, occasioned the obstruction by their negligence or 
default, and neither is chargtxi ; 

That the wreck appears to have been declared an obstruction 
long after the defendants had ceased to have any property there- 
in or control thereof, and it is not disclosed that the Crown had 
any rights prior to the sale of the 6th of July, 1881 ; 

That the statutes cited have been repealed ; that the defend- 
ants were not liable by any law existing during their ownership, 
to maintain, or be charged with the maintenance of, a light on 
the vessel. 

It is obvious that all the facts invokable by the Crown are 
stated in the information. 

Were they to be fully admitted, would they suffice to justify 
the condemnation sought for ? 
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An examination of the Btatutes is our first duty. It is enacted 
by 37 Vict. (1874), ch. 29, as follows :— 

" Whenever, in the opinion of the Minister of Marine and 
Fisheries, the navigation of any river, lake, bay, creek, harbor, 
or other navigable water over which the jaribdiction of the Par- 
liament of Canada extends, is obstructed, impeded or rendered 
more difficul t or dangerous by reason of the wreck, sinking or 
lying ashore or grounding of any vessel or craft whatever, or of 
any part thereof, or other thing, and whether the cause of such 
obstruction occurred before or after the passing of this act, then 
if such obstruction continues for more than twenty -four houra, 
the said minister may, under the authority of an order of the 
Governor-in-council, cause the same to be removed or destroyed 
in such manner and by such means as he may think fit, includ- 
ing the nse of gunpowder or other explosive substance if he 
deems it advisable, and may cause such vessel, craft, or its cargo, 
or the material or thing causing or forming part of such obstruc- 
tion, to be conveyed to such place as he may think proper, and 
to be there sold by auction or otherwise as he may deem most 
advisable, and may apply the proceeds of such sale to make good 
the expenses incurred for the purposes aforesaid, paying over 
any surplus of such proceeds to the owner or owners of the things 
sold, or other parties entitled to such proceeds or any part there- 
of, respectively." 

This section neither created a statutory liability on the part of 
the owner nor affected his responsibility at common law. It 
simply enabled the Minister of Marine and Fisheries, under the 
authority of an order-in-council, to keep the channels of navig- 
able waters clear of obstructions. To make these expenses spe- 
cifically chargeable against not only the wreck but its owner, 
an amendment in the following terms was enacted by 43 Yic, 
(May, 1880), ch. 30, sec. 1 :— 

** Whenever under the provisions of the act cited in the pre- 
amble, (37 Yict, ch. 29) the Minister of Marine and Fisheries 
has, under the authority of an order of the Governor-in-council, 
caused any obstruction or impediment to the navigation of any 
navigable river, by the wreck, sinking or lying ashore, or ground- 
ing of any vessel, ci^aft, or part thereof, or other thing, to be 
removed or destroyed, and the cost of removing and destroying 
the same has been defrayed out of the public moneys of the 
Dominion, then if the net proceeds of the sale under the said act. 
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of such vessel, the craft or its cargo or the material or thing 
which caused or formed part of such obstruction, are not sufficient 
to make good the expenses incurred for the purposes aforesaid 
and the costs of sale, the amount by which such proceeds fall 
short of the expenses so defrayed as aforesaid, and costs of sale, 
or the whole amount of such expenses, if there is nothing to be 
sold as aforesaid, shall be recoverable with costs by the Crown 
from the owner or owners of the vessel, craft or other thing 
which caused such obstruction or impediment — and the sum so 
recovered shall form part of the consolidated revenue fund of 
Canada.'' 

Does this amendment make the defendants statutorily liable 
upon the statement of facts set forth in the declaration ? What, 
too, is their position in regard to a common law liability ? 

JVan-alUgation of negligence. 

The imperial '^ Harbors, Docks and Piers Clauses Act, 1847,*' 
being 10 and 11 Yictoria, ch. 27, by its 74th section, enacts that 
the owner of any vessel or float of timber shall be answerable to 
the undertakers for any damage done by such vessel, or by any 
person employed about the same, to the harbor, dock or pier, or 
the quays or works connected therewith. 

It was held in Dennis v. Tooell, L. R., 8 Q. B. 10, that the 
owner of a vessel driven against a pier by stress of weather, was 
liable, whether the loss was caused by negligence or by inevit- 
able accident. This case was overruled by the Biver Wear Com- 
missioners V. Adamsan. (1 Q. B. D. 546 ; 2 App. Cas. 743.) In 
this case the defendants vessel was driven ashore in a storm. A 
rising tide dashed her against plaintiffs pier, causing the damage 
complained of. The Court of Appeal held the owners not liable, 
and the House of Lords affirmed the decision. 

Lord Cairns, L. C, considered section 74 to relate to procedure 
only, and to be solely intended to give an action against the 
owner of a ship whenever damage was caused by it, owing to 
the fault of the persons in charge, whether these were his ser- 
vants or not ; saving his recourse against the persons really to 
blame. 

Lords Hatherly and Blackburn were of opinion that the sec- 
tion covered even damages caused by the act of God, or inevitable 
accident, but considered the case one of such extraordinary hard- 
ship as to justify a secondary interpretation. 
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Lord O^Hagan agreed with the Court of Appeal that the word- 
ing of the section excluded damages for the act of God. 

Lord Groi*don dissented. 

In the presence of such ncattered opinions it is not easy to fix 
the precise value of this case, overruling, though it did, Dennis 
V. Tovell. 

Another section (56) of the Harbors, Docks and Piers Clauses 
Act has greater pertinence. It reads as follows : 

"The harbor master may remove any wreck or other obstruction 
to the harbor, dock or pier, or the approaches to the same, and also 
any floating timber which impedes the navigation thereof, and 
the expense of removing any such wi*eck, obstruction, or floating 
timber shall be repaid by the owner of the same, and the 
harbor master may detain any such wreck or floating tim- 
ber for securing the expenses, and on non-payment of such 
expenses on demand, may sell such wreck or floating timber, 
and out of the proceeds of such sale pay such expenses, render- 
ing the overplus, If any, to the owner, on demand/' 

By our Act, 43 Yic, cap. 30, the expense " shall be recoverable 
with costs by the Crown fi-om the owner or owners of the ves- 
sel, craft or other thing which caused such obstruction or im- 
pediment" 

Interpreting this section by the Imperial Act, the Court of 
Appeal held in Lord Egltngton v. Norman, 42 L. J. Ex. 557 (187*7), 
that the *' owner referred to was the owner at the time the thing 
became an obstruction.'' 

This ruling was followed in " The Edith'' (11 L. R. lreland,272), 
but both cases were, on the 2nd of June, 1894, overruled by the 
House of Loi*ds in The Arrow Shipping Co. v. Tyne Improvement 
Commissioners. Bespondents had obtained judgment both in the 
Admiralty Division and in the Court of Appeal. The vessel 
'' Crystal," belonging to the appellants, sank at the mouth of the 
River Tyne, as the result of a collision. There was no evidence 
how this was caused, or that any blame was attributed to the 
ownera on their Eprvants. The wreck was abandoned as a dere- 
lict on the high seas. The Commissioners gave notice that they 
purposed to remove it, and in the meanwhile would buoy and 
light it. Action was brought to recover the difference between 
the expenses incurred and the amount produced by the sale of 
the materials. The Lord Chancellor first distinguished The 
River Wear Commissioners v. Adamson as resting on another sec- 
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Hon, and, in the course of his judgment, spoke as well on the 
extent of the responsibility which the statute created, as of the 
persons on whom the responsibility fell. On the first point he 
said : *' Although I am of opinion that, in the present case, there 
being no evidence that the disaster was due to the oegligenoe 
either of the appellants or their servants, they would be under 
no liability at common law for damage caused by the obstruction 
or for the expense incurred in removing it, yet I am unable to 
find any valid ground on which the operation of section 56, which 
casts upon the owner the liability to pay the expenses of re- 
moving the obstruction, can be limited to cases in which such 
liability would exist at common law. I am fully alive to the 
force of the argument, and feel much impressed by it, that the 
obstruction is removed for the benefit of the public at large, and 
that where the owner of the vessel which has met with a disas- 
ter has not been to blame, it is hai*d that the loss of his vessel 
should entail on him the further burden of bearing expenses in- 
curred not for his benefit but for that of the public. But a sense 
of the possible injustice of legislation ought not to induce your 
lordships to do violence to well-settled rules of construction^ 
though it may possibly lead to the selection of one rather than 
the other of two possible interpretations of the enactment. In 
the present case, however, I am unable to see that there are two 
alternative constructions." Lord Ashburne showed strong re- 
luctance, indeed refused, to make the owner responsible under 
every conceivable cause of accident! He approved The River 
Wear Cowmimoners v. Adamsany and considered it in point. 

These cases, founded on Imperial statutes of somewhat like 
tenor to our own, disclose serious diversities of judicial opinion, 
and an unusual expression of hesitancy and doubt as to the true 
construction of the sections referred to. In the domain of com- 
mon law all difiAculty disappears. 

In Bex V. WattSy 2 Esp. 676 (1798) an indictment was pre- 
ferred against the defendant for that he, '^ being the owner of 
a certain ship which had been sunk in the River Thames, suf- 
fered and permitted the said ship to remain and continue there 
to the obstruction of navigation," etc. 

Lord Kenyon was of the opinion that the offence charged was 
not of a description to support an indictment, as it is not asserted 
that there was any default or wilful misconduct on the part of 
the accused. In Braum v. Mdlletty 5 C. B. 616, Mr. Justice Maule 
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said : ''No such wrong being alleged, none is to be presumed." 

See also WhiU v. Crisp, 10 Ex. 312 ; <' The Golambus/' 3 W. 
Bob. 168; "The Swan," 3 Blatch. Cir. Ct. Sep. at 288; "The 
Fi*anconia," 16 Fed. Bep. 149; Coulson and Forbes' Law on 
WaterR, 438; Goald on Waters, sec. 98. 

From these analyses of enactment and precedent, most it be 
held that an allegation of negligence or default in connection 
with the disaster ought to appear ? 

The common law does not reach defendant, indeed, it is not 
seriously disputed on the part of the Crown that he must be held 
under our statute, if at all. 

The rule is that if a vessel is sunk by accident, and without 
any default of the owner or his sei'vant, no duty is ordinarily 
cast upon him to remove it or use any precaution by placing a 
buoy or light to prevent other vessels from striking against it, 
except for so long as he remains in possession and control of it. 
The liability ceases when the control ceases. 

I regard the statute as superseding the common law to the 
extent expressed in its provisions, or fairly implied in them, in 
order to give them fall operation. Endlich, section 127. It 
makes no exception as to the acts of Grod, or vis rmjor, and I 
cannot, therefore, see why either should be alleged. I am not 
called upon to decide if these would be lawful grounds of defence, 
but it may be said that the House of Lords in the Arrow Shipping 
company case adopted a rigid and far-reaching interpretation to 
the effect that they would not. I have, therefore, to hold that 
under the statute it is not necessaiy to allege more than its pro- 
visions call for, and that the information did not need to affirm 
wrong-doing on the part of the owner or his servants. 

Ownership, 

With reference to the question of ownership, his lordship 
said : — " My lords, when I examine the language of the section, 
it appears to me to point, not to ownei-ship at the time the obstruc- 
tion is created, but to ownership at the time the expense of re- 
^moving it is incurred." 

Lord Watson said : — " I agree with the Lord Chancellor in 
thinking that their abandonment of a sunken ship in the open 
sea, sine ammo recuperandi^ had divested the appellants of all pro- 
prietary interest in the wreck, before the respondent commenced 
operations, with a view to its removal. It is clear to my mind, 
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that prima facie, the owner of the wreck mast be the person to 
whom the wreck belongs, daring the time when the harbor 
master chooses to exercise his statutory powers." 

Lord Ashbourne said : — " I agree with my noble and learned 
friends who have preceded me, that the owner refeiTcd to in the 
sectiof IS the owner at the time the harbor master incurred the 
expense, and concurring as I do generally in the arguments 
they have expressed in support of this conclusion, I see no good 
purpose in i*epeating or attempting to add to them." 

Conti-asting the sections of the Imperial with those of the 
Canadian statute, we find that the former by its section 74 pi*o- 

vides that '^ the owner of any vessel shall be answerable," 

and by its section 56, that the ^' expense of i*emoving any such 

wreck shall be repaid by the owner of the same," while 

the Canadian act provides for responsibility on the part of '' the 
ownei*8 of the vessel, craft or other thing which caused such 
obstruction or impediment." It is argued on behalf of the Crown 
that the difference between the words " wreck " and " vessel " 
emphasizes the purpose of our statute to make the original owner 
liable. I am unable to hold with this contention. There had to 
be a sale of the salvage. Its proceeds went in deduction of the 
amount for which the owner was liable. This cannot mean that 
the owner ai the time of the disaster was to benefit by the net 
value of what he had sold to another, nor could the pretension 
prevail that he would be entitled to a surplus if surplus there 
were. It must refer to the person whose wreck was disposed of 
and removed. Moreover, the dates set forth in the information are 
of striking importance. The '* Ottawa " foundered in November, 
1880, and was condemned and sold in July, 1881, while the order 
in-council relied upon was only passed in January, 1886. Now, 
under the English statutes, an immediate right accrues to the 
harbor master, and an equally immediate obligation is imposed 
upon the owner. In this respect our statute offers a. marked 
contrast The mere existence and continuance of an obstruction 
or impediment to navigation does not of itself vest the Crown 
with the right to remove it, or impose upon the owner a corre- 
lative obligation to pay the net expenses. The opinion of the 
Minister of Marine and Fisheries needs executive expression in 
an order-in-council before either the one or the other exists. If 
then, under the Imperial Harbor and Piers statutes it can be 
held that only the actual owner at the time of removal may be 
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charged, by much more is the present defendant free from 
responsibility, for it is an undeniable rale of construction that a 
statute has perspective operation only, unless the intention to 
have it operate retroactively is expressed in precise terms. 

Lighting, 

As regards the legal sufficiency of the charge for lighting the 
wreck, defendant occupies an even stronger position. It was 
only by 49 Vict., ch. 36, that authority was given to maintain a 
light and charge its maintenance to the owner. This statute 
repealed 3*7 Vict., ch. 29 (except section 4), as amended by 43 
Vict., ch. 30. and re-enacting the sections in question, put the 
expense of maintaining lights on the same footing as that of i-e- 
moving the wreck. 

The repeal in itself did not affect any right which may have 
accrued to plaintiff during the existence of the previous statute. 
£. S. C, ch. 1, sec. 2, sub-sees. 49, 50, 51, 52, 53. 

But the new law only covered such expense as might be 
incurred ''under the provisions of this act," and the reasons 
already given in connection with the question of ownership 
apply to this issue, with the added fact of law that at the time 
defendants admittedly sold their vessel, 49 Vict, was not yet in 
existence. 

I think, therefore, that judgment on the demurrer ought to be 
entered for the defendant, and that costs ought to follow. 

Judgment for defendant with costs. 



RECENT ONTARIO DECISIONS. 
Municipal corporations — Sewers — Damages. 
Where a sewer, built without any structural defect, is of suffi- 
cient capacity to answer all ordinary needs, the corporation is 
not liable for damages caused, as a result of an extraordinary 
rainfall, by water backing into the cellar of a person compelled 
by by-law to use the sewer for drainage purposes. (Judgment 
of the Queen's Bench Division reversed.) — Garfield v. Ciiy of 
Toronto f Oouit of Appeal, 16th January, 1895. 

Water and watercourses — Surface water — Diversion of water- 
course — Railways — Arbitration and award — Damages — 
Continuing damage. 
If water precipitated from the clouds, in the form of rain or 
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snow, forms for itself a visible course or channel, and is of saffi- 
cient volarae to be sei'viceable to the persons through or along 
whose lands it flows, it is a watercourse, and for its diveraion an 
action will lie. 

Where such a watercourse has been djvei*ted by a railway 
company in constructing their line, without filing maps or giving 
notice, the landowner injuriously affected has a right of action, 
and is not limited to an arbitration. For such diversion the 
landowner, in the absence of an undertaking by the company to 
restore the watercourse to its original condition, is entitled to 
have the damages assessed as for a permanent injury. (Judg- 
ment of the Queen's Bench Division, 25 O. R 37, affirmed.) — 
Artkw V. Ghrand Trunk Railway Co,, Court of Appeal, 15th Janu- 
ary, 1895. 

Negligence — Municipal corporations — Public park — Licensee — 

Knowledge. 

A municipal corporation, owner of a public park and building 
therein, is not liable to a mere licensee for pei-sonal injuries sus- 
tained owing to want of repair of the building, at all events 
where knowledge of the want of repair is not shown. — Schmidt 
V. Town of BerUn, Queen*s Bench Division, 19th December, 1894- 



Indians — Capacity to wake a will — Indian Act, R. 8. (7., c. 43, 
5. 20 — Superintendent-General, 

Heldy that an Indian, male or female, may make a will, and 
may by such will dispose of any lands or goods or chattels, except 
as far as such rights may be interfered with by the Indian Act 
or other statute. 

Held^ further, that in the case of the will of an Indian widow, 
whtre the property bequeathed was personal pi*operty, there 
being nothing in the Indian Act to restrict or interfere with her 
right to dispose of the same either by act inter vivos or by will, 
the will was valid and sufficient to pass the property named in it. 

Qucere, however, whether the last part of sec. 20 of the Indian 
Act dofs not leave all questions arising in reference to the distri- 
bution of the property of a deceased Indian, male or feroule, to 
the SuperintendentrGeneral, so that his decision, and not that of 
the Court, should determine such questions. — Johnson v. Jones 
and Tobicoe, Chancery Division, Rose, J., 10th January, 1896. 
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GENERAL NOTES. 

Patsnts in 1894. — Patent litigation has been rather brisk 
daring the past year, and some stubborn fights have taken place 
in all three parts of the United Kingdom. In Ireland the Court 
of Appeal was occupied two whole weeks over the case of Pirrie 
V, The York Street Flax Spinning Company {Lim,). The inven- 
tion in this ease wan for improvements in wet spinning for flax 
or like yai*ns, and consisted in combining a well-known apparatus 
in cotton and wool spinning with existing machinery in flax 
spinninfiT. The Court upheld the patent, and declared that an 
infringement had been committed. — Law Journal (London). 

An Unusual Visitor in Chambers. — A singular sight was 
witnessed in the chambers of the Courts of Law, where the Yaca* 
tion judge si Is to hear private applications. The Loi*d Chief 
Justice was the Vacation judge, and immediately he took his seat 
in a room of somewhat small dimensions, Colonel Mitchell 
appeared in full military dress. The sitting in chambers is 
always supposed to be strictly pnvate. The gallant colonel at 
once applied to Lord Bussell to allow him to remain during the 
morning to watch the course of procedure, so as to enable him 
in future to know how to proceed in chambei*s as to a motion in 
person with regard to money withheld from him by the War 
Office. The Loi*d Chief Justice acceded to the request, and 
Colonel Mitchell sat in chambers throughout the morning while 
the Lord Chief Justice disposed of the cases. — London Standard. 

Bkoiprooitt and the Australian Bar. — A deadlock in reci- 
procity has occurred in connection with the legal profession. No 
longer can a member of the Bar removing from one colony to 
another insure the ready acceptance of his position, but he is 
compelled to undergo the humiliating and harassing regulation 
of further examination. This objection applies equally in 
Viptoria, and, indeed, we arc inclined to believe that the diffi- 
culty found its origin here, and that our neighbours are simply 
expressing a sentiment of retaliatory resentment. However 
this may be, Victorian barristere are beginning to expenence 
the inconvenience. Some of the enterprising juniors who can 
find no opening for their talents here have been tempted to tiy 
West Australia as a more promising field, only to discover that 
in the absence of reciprocity they cannot obtain admission within 
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the closely-guai-ded cirole of the local Bar. An appeal has been 
made to the Attorney-General to devise some remedy, and it has 
been suggested that there should be reciprocity over all parts of 
the British Kmpire. Mr. Isaacs acknowledges the magic in the 
word ' federation/ but he is not prepared to allow that prac- 
titioners from abroad should be admitted here under lees quali- 
fications than those we impose upon our own students. Equality 
or qualification he considers essential to reciprocity. — Melbourne 
Leader. 

A Pboblbm. — It is well known (says the Realm) that Sir 
Horace Davey was as successful at the Bar as he was unpopular 
on the political platform. Some years ago he addressed a 
political meeting in Fifeshii'e, and, as his manner was, spoke 
over the heads of his audience. Among those who listened with 
pained wonderment at his ' puir appearance ' (as they termed it) 
wore two ploughmen; and one turning to his neighbour, with a 
pitying shake of the head, said, ^ Hoo in a' the warld does the 
crater mak' a livin ' ? ' 

Thb Comhon Juryman. — Mrs. Lynn Lynton writes as follows 
in the St. James*i Gazette of the characteristics of this class : 
'' The common juryman is by no means a precious creature. He 
knows nothing of the spiritual pride to be had from remembrance 
of his former incarnations ; Bunthorne and Mrs. Fonsonbj* de 
Tomkyns have no charm for him as friends ; the New Literature, 
when not a sealed book, reads to him like rubbish compacted 
with filth ; the New Art is incomprehensible as art, and the 
mere apotheosis of ugliness ; while the New Woman, who 
vilifies men and disdains babies, would be denied his hospitality 
and forbidden his wife's society. A commonplace, straightfor- 
ward, hard-headed kind of person, he needs proof before he 
believer what he hears ; is incredulous on all that transcends 
experience; inclines to a scientific explanation rather than to a 
mystical rendering of the unusual ; and lays aside, as something 
to be dealt with cautiously, all stones affecting the honour or 
individuals or the ordinary laws of nature as we know them 
from day to day. In all probability he is a good father, a 
faithful husband, an upright citizen, and exact in his religious 
duties; but he belongs to no extreme section, high or low, and 
he thinks deeds the test of faith. To the SBsthotee a Philistine, 
to the mystics an earthworm, to the nation at large he is the 
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backbone which raises it above the ranks of the political jelly- 
fish ; and in his own circle he is considered a safe man in counsel 
and a wise leader to follow.'* 

Mb Justios Grantham's Autograph Book. — Mr. Jostice 
Grantham is known among his friends to be a diligent and 
indefatigable collector of autographs. His collection is a 
valuable one and exceptionally interesting, and includes among 
othera the autograph of the Shah of Persia. He may 
accidentally forget some weighty tome on the law, but he never 
omits to bring on circuit his book of autographs, which he of 
course had ready in his private room when W. G. Grace, the 
great cncketer, presented himself in the witness box on the last 
day of the assize to certify as a medical man as to the 
unavoidable absence of a witness. W. G. was only in the box 
three minutes, but the judge was deeply interested in the 
appearance oi the giant king of cricket, who had not left the 
witness box many minutes when he had a polite request to step 
into the judge's private i-oom and contribute his autograph to 
the collection of Mi\ Justice Grantham. W. G. must have 
written his autograph for thousands of yoang cricketei*8 and 
admirers of the national ^ame, and willingly complying, he 
bowled into the i-oom, looked at the state of the judge's autograph 
score, and rapidly notched his own name in the interesting 
record. — Bristol Mercury. 

Illness of Judges. — Lord Justice Kay, of the English bench, 
has been serioasly ill. Sir Edward Kay has been thirteen years 
on the bench. Mr. Justice Barnes has also been ill for several 
months. 

Appointments. — Jan. 22, 1895. Mr. Thomas Deacon, (^.C, 
of Pembroke, Ont., to be junior judge of the County Court of the 
County of Renfrew. Mr. James G. Forbes, Q. C, to be judge of 
the County Court of the City and County of St. John, N. B. 

Judicial Committee op the Privy Council. — ^Their lordships 
resumed their sittingH on January 22 after the vacation. The 
list of causes contains fourteen colonial and Indian appeals for 
hearing — viz. from New South Wales four, Bengal two, Lower 
Canada two, and Queensland, Constantinople, Mauritius, North- 
western Provinces, Madras, and Oude one each. There are also 
nine judgments to be delivered in cases argued before the 
vacation. 
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CURRENT TOPICS AND CASES. 

Bar associations seem to be among the most desirable 
things in the world, and therefore it is not strange that 
attempts are made from time to time to found one in this 
city. To attain success in such a project it is necessary 
to hare a definite idea of what it is hoped to accomplish 
by such a society, that cannot so well be efiected by 
existing associations and organizations. An obvious 
preliminary to a bar society would seem to be an inquiry 
into similar associations which have been successful in 
the older communities of France and England, their ob- 
jects, and to what extent they have satisfied the expecta- 
tions of their founders. It cannot be overlooked that 
here we are as yet under one very serious disadvantage, 
that is to say, the limited number of those engaged in 
professional avocations In London, we believe that an 
association was recently formed which appeared to have 
a very successful start ; but London compares to Montreal 
in the proportion of twenty to one, and to give an asso- 
ciation in the latter city tfny chance it would need to 
have the unanimous backing of the profession. An asso- 
ciation, not local, but embracing all sections of the pro- 
vince and all the provinces of the Dominion, might bring 
about some useful reforms. 
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Charges against high judicial functionaries in England 
are so rare, that when a journal as careful and guarded 
in its statements as the London Law Journal made serious 
allegations against the Lord Chancellor, the article at 
once attracted considerable attention. The specific charge 
was that the Lord Chancellor intended to remove Mr. 
Justice Yaughan Williams permanently from the position 
of winding up judge, and to replace him by Mr. Justice 
Bomer, and that the real reason for the transfer was the 
annoyance given in high places by the firm and inde- 
pendent manner in which Mr. Justice Williams discharged 
his duty in the case of the New Zealand Loan and Mer- 
canlile Agency Company, and the apprehension that in 
other pending matters he would act with equal courage 
and decision. The London Times and other influential 
journals took the matter up, and the result was to force 
Lord Chancellor Herschell, on the 5th February, to deny 
in the House of Lords that he had acted either from re- 
sentment at what Mr. Justice Williams had done, or that 
he desired to screen anybody. The Lord Chancellor, 
however, admitted that he had contemplated the removal 
of Mr. Justice Williams, but at the last moment he had 
changed his mind. The Law Journal claims to have 
rendered the threatened removal impossible, *' and to have 
called forth such an unequivocal expression of public 
opinion against the interference of government depart- 
ments with the judiciary, that in future conflicts between 
the Board of Trade and the winding up judge are not 
likely to recur." 



The last number of the bar reports contains several 
I>oints of interest. In Chandonnet v. Chamlonnet the Court 
of Review, at Quebec, maintained an evocation from the 
Circuit Court where a condemnation against a garnishee 
for $160 was prayed for. The authorities, which are con- 
flicting, are cited in the report. In Masson v. Jeffrey the 
Court of Review, at Montreal, held that interrogatories on 
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faiis et articles may be proposed in ex parte cases. In Her- 
ron V. Brunette Mr. Justice Doherty held that the privilege 
granted by article 873 of the Code of Procedure, of with- 
drawing from the sale the effects mentioned in article 
556, may be exercised by a third person who is the owner 
of any effects on the leased^ premises, which had they 
belonged to the tenant could have been withdrawn by 
him. In Bedeli v. Smart, the Court of Review, Montreal, 
held that the bringing of an action by a creditor against 
the person delegated by the debtor to pay, is a sufficient 
acceptance of the delegation. Mr. Justice Archibald held 
in Fullerton v. Berthiaume that the publication of entries 
in detectives' books is not privileged ; and in Lanctot 
V. Beaulieu that a tenant who has unconditionally promis- 
ed to pay his rent to a third party to whom it has 
been transferred, is bound to such third party though cir- 
cumstances have happened which would release him 
as respects the lessor. In Laperriire v. Poidin, dam- 
ages v^ere allowed for breach of promise to marry, al- 
though the defendant subsequently offered to fulfil his 
engagement. Lahay v. Laliay is an interesting case. The 
majority of the Court of Review, at Montreal, reversed 
Mr. Justice Tait's judgment, R. J. Q., 5 C. S. 261. and 
allowed the defendant to contradict the acknowledgment 
of paternity made by him in an acte de bapt^me signed by 
himself. In Brisebois v. Simard, Mr. Justice Pagnuelo held ^ 
that a wife common as to property has a personal right 
of action for defamation of her character, and may bring 
such action assisted by her husband. In Casgrain y. 
Dominion Burglary and Guarantee Co., Acting Chief Justice 
Tait decided that a petition under article 997 of the Code 
of Procedure, to have the charter of a company incor- 
porated by the Dominion Parliament declared forfeited, . 
may be brought in the name of the attorney general of 
this province when the company has its head office and 
is carrying qu its business herein. 
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JUDICIAL COMMITTEE OP THE PfiLNTY COUNCIL. 

London, 2 February, 1895. 

Present: — Lords Watson, Hobhouse, Maonaohtbn, Morris, 
and Sir Richard Couch. 

Hamelin ot al. (defendants incoart of firdt instance), appellants, 
and Bannerman et al. (plaintiffs in court of first instance), 
respondents. 

Water power — Sale of — Commercial commodity — Obligations 
of vendor. 

Held : — (affirming the decision of the Court of Queen* s Bench for 
the province of Quebec, R. J. §., 2 B, K 535 :— 1. The law 
recognizes and protects the creation of motive powers by the ar- 
tificial stoppage and temporary accumulation of the water of a 
flowing stream, though the stream may be in some sense navi- 
gable, and the power thus generated is a commercial commodity, 
capable of being measured with accuracy, and sold with 
freedom by a riparian owner as appurtenant to a parcel of his 
land. 

2. The vendor of such power, with warranty against all 
troubles and hindrances whatsoever, and with stipulation to 
maintain the dam by which the amount of power sold would be 
made effective, can only be relieved from the fulfilment of his 
obligation by force majeure. The fact that its fulfilment dimin- 
ishes or extinguishes a supply of power upon which he had de- 
pended for his own use, or which, by a subsequent title, he had 
sold to another party, is no excuse for non-performance of the con- 
tract. 

Lord Watson: — 

The appellants Hamelin and Ayer were, in 1881, proprietors 
of land lying on both sides of the North iliver, within the town 
of Lachute. They were also owners of the whole water power 
derivable from a pool or reservoir formed by the erection of a 
dam across the channel of the river. 

By deed dated the 15th July, 1881, the appellants sold and 
conveyed to the late Robert Bannerman for the sura of $1,000, a 
piece oY ground on the south bunk of the river, together with a 
** quantity of water power equivalent to fifty horse-power, to be 
** t^ken oti' from the water power and dam of said vendors on the 
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" North Biver, and now in use to ran their manufacture, said 
" water power to be taken at a place convenient to run the wheels 
'' and machinery to be placed by said purchaser in his rope ma- 
" nufacture on the hereby bargained and sold piece or parcel of 
" land." The sale and conveyance were made, with *' promise 
" of warranty against all troubles and hindrances generally what- 
'' soever ; " and it was agreed that the purchaser should have the 
option, at any time within five years, of acquiring any additional 
quantity of water power, not exceeding lifty horse-power, which 
might be required in connection with the water-power already 
sold, at the price of $25 for each additional hoi*se-power. 

The following condition, which is of some importance in this 
case, was inserted in this deed of sale: — '* It is hereby further 
'^ agreed by and between the said parties that should any accident 
'' or leakage happen to the dam of said vendors across said North 
^' Biver, or that said dam should require to be repaired from any 
'' cause or reason, the said purchaser or legal representatives 
" shall have no right whatever of claiming any damas^es from 
** said vendors for any loss of time or losses caused by such acci- 
*' dent to said dam, or that it require repairing provided that the 
'' said dam be repaired or fixed in the course of the time rea^on- 
'^ able and required for such repairs, during which time the said 
" vendoi*8 shall have the privilege of withdrawing the supply of 
** water from naid purchaser, if absolutely necessary." 

In pursuance of the option reserved to him by the deed of 1881, 
the late Robert Bannerman, on the 2nd April, 1386, obtained 
from the appellants a deed conveying to him an additional 
quantity of water from the dam, equivalent to fifty horse- 
power, to be held and used by him and his successors, in connec- 
tion with, and upon the same terms and conditions as the supply 
he had already purchased. 

Bobert Bannerman, immediately after his acquisition of the 
land, established a rope work upon it, which continued in opera- 
tion, at least until the date of this action. Upon his death in 
July, 1887, his interest in the land and water-power connected 
with it passed to the respondents in this appeal. Before the date 
of the fii*st sale to Bannerman, the appellants had erected, and 
they have since maintained and worked a woollen factory on the 
north side of the river, the machinery being driven by wutei-^ 
power from the dam. In the year 1883, a bobbin factory on the 
north bank of the river, a little way above their own works, was 
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let by the appellants to one Hambleton, who continued to be 
their tenant until 1890, and, during his occupation, derived his 
motive power from the same source. The water supply does 
not appear to have ever been used for any manufactory other 
than these three. \ 

The present suit was bi*ought by the respondents, in Septem- 
ber, 1888, before the Superior CJourt. In their writ and declara- 
tion, they alleged that for years past the supply of water had 
generally been sufficient, at all seasons of the year, to furnish 
the amount of water-power to which they were entitled under 
theii* conveyances from the appellants ; but that, during several 
seasons of drought, whilst the whole supply obtainable Was about, 
or even less than, 100 horse-power, more than half of it had been 
wrongfully appi-opriated and used by the appellants and their 
tenant; and they claimed (1) a declaration that they were en- 
titled to a supply of 100 horse-power in priority to the appel- 
lants or their tenant: (2) an injunction against interference with 
their preferable right ; and (3) decree for $1,000 as damages in re- 
spect of their having been deprived of that right. 

In answer to these claims, the appellants put forward a great 
variety of defences, of which it will be sufficient to state the sub- 
stance. They pleaded, in bar of the action, that, the {forth 
River being navigable, its water could not be the subject of com- 
mei*ce ; that, according to the spirit and sense of the deeds of sale, 
the respondents' right to 100 hoi'se-power was not preferential, 
but without prejudice to the appellants' right to use the water for 
their factory ; and that, accoi-ding to law, the firat use of the 
water belonged to the appellants as the oldest manufacturers. 
In answer to the respondents' pecuniary claim they pleaded that 
if the respondents had suffered damage, it was not due to any act 
or default of theira, but was occasioned by the necessity of repair- 
ing injuries to the dam from ice or floods, or by defects in the 
respondents' machinery and arrangements for using the water. 

The case went to trial, on these pleadings, before the Honour- 
able Judge Taschereau, who, after a voluthinous proof had been 
led by both parties, sustained the defence, and dismissed the suit 
with costs. The learned Judge held in effect, that, according to 
the legal construction of the deeds, the respondents had acquired 
nothing more than a right to take water representing 100 horse- 
power from the reservoir, if and when it was possible to do so, 
without affecting the supply of water required for the appellants' 
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factory, which had existed before their rope work. That finding 
in law was necessarily fatal to the respondents' claim for dam- 
ages, which was based upon the assumption that they had a pre- 
ferential right to their stipulated quantity of water-power. The 
learned Judge farther held, in point of fact, that the short supply 
actually received by the respondents was due partly to force ma- 
jeure, or in other woi*ds to the low state of the river, aggravated 
by the disrepair of the dam, from natui'al causes beyond the con" 
trol of the appellants, and partly to their defective machinery. 

On appeal, the Oourt of Queen's Bench, consisting of Sir 
Alexander Lacoste, C.J., with Baby, Boss^, Blanchet and Hall, 
JJ., unanimously reversed the decision of the Superior Court ; 
granted a declaration and injunccion to the effect craved by the 
respondents; and also gave them decree for $1,000, being the 
full amount of the damages which they claimed. The reasons for 
the judgment of the Appeal Court were fully i*endered by Mr. 
Justice Hall. ' 

Their lordships have not found the questions of law, which 
were raised and discussed by the appellants, in the course of the 
argument addressed to them, to be attended with difficulty. The 
fact that the North Biver may be in some sense navigable, can- 
not prevent a riparian owner from acquiring an interest in its 
water-power, which he can sell along with and as appurtenant to 
a parcel of his land. Even if the appellants had been unable, as 
they say they were, to give the respondents a good title as 
against the public, the law would not have permitted them fii*st 
to sell a prior right to the water-power, and pocket the price^ 
and then to pose as members of the public, and to deprive their 
purchaser of the water, by using it themselves. 

Again, their loi*dship4 see no reason to doubt that, in a ques- 
tion with the appellants, or any one who has derived an interest 
from them since April, 1886, the respondents have a preferable 
right to take water from the reservoir in question, to the extent 
of 100 hoi*se-power. The deeds of sale are in terms absolute ; 
they do not contain any reservation to the sellera to take a sup- 
ply of water-power, either in priority to, or pari passu with, the 
purchaser; and they are granted with full warranty against 
eviction. The warranty imports that the purchaser, and his 
successors in title shall not be hindered by any one in the exor- 



' See H. J. Q,, 2 B. R., pp. 537-543. 
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cise of their right to take preferably, fi*om the water of the re- 
servoir, a supply for their factory equivalent to 100 horse-power. 
There is uo warranty tbac tho river will bring to the reservoir a 
sufficient quantity of water to yield that amount of motive 
power, at all seasons. And, there is an expi*ess exception from 
the warranty, in the clause, which has already been quoted, with 
reference to necessary repair of the dam by the appellants. Dur- 
ing legitimate repairs, the reservoir may cease to supply water 
available for manufactu ifig purposes; or, it may supply less 
than the amount to which the respondents are entitled. The 
clause protects the appellants against liability in respect of such 
failure or short coming ; but it gives them no right, when the 
actual supply of water is less than 100 horse-power, to appro- 
priate any part of it which may be required for the use of the 
rope work, in prejudice of the respondents. 

In these circumstances, the case presented by the appellants 
appears to their lordships to resolve into two questions, which 
are questions of fact depending on the evidence : — (1) Were tho 
respondents, through the act or default of the appellants, hinder- 
ed from obtaining the full amount of vfater-power required for 
their factory, nueh amount not being in excess of 100 horse- 
power ? (2) Was any deficiency in the respondents' water-power 
due to their own failure to make proper arrangements for its 
reception, and to provide proper machinery? In the event of 
the tirst of these questions being answered in the affirmative, 
and the second in the negative, a further question arises, as to 
the nmount of damage, if any, which the respondents have suf- 
fered through the illegal conduct of the appellants. 

The proof led by the parties, in so far as it relates to the dam, 
to the storage capacity of the reservoir which it forms, the pre- 
cise means which have been employed, and the best available 
means which could be employed, for distributing the water- 
power which it represents among the parties interested, cannot 
be regarded as satisfactory. Facts capable of precise ascertain- 
ment, by measurement and otherwise, are left to speculation 
and the estimates of the witnesses differ widely. But, so far as 
their lordship •« are able to judge, the evidence favours the con- 
clusion that the relative levels of the intake sluices, for the ap- 
pellants' and respondents' works, have remained unchanged since 
the date when the respondents' factory was started, and that 
no substantial alteration has been made, since that time, npon 
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any of the mechanical arraDgements for distributing and utilizing 
the water-power of the reservoir. Their lordships must not be 
understood as indicating an opinion that the arrangements then 
made must remain stereotyped for ever ; but they are of opinion 
that, until some steps were taken by the appellants, with a view 
to a new adjustment, the respondents were justified in leaving 
their original arrangements and machinery unaltered. 

Their lordships have been unable to find, in the evidence, any 
ground for affirming, either that the pier erected by the respond- 
ents in connection with their factory had any etfect in diminish- 
ing the motive force of the water which they used, or that the 
machinery thi*ough which that force was developed was in any 
respect defective. 

Keeping in view the opinion alroaidy expressed by their loi*d- 
shipi, with regard to the nature of the warranty undertaken by 
the appellant^, it does not admit of doubt, that, for at least 18 
months before this suit was brought, they acted \n persistent 
violation of the warranty. During that period there were two 
exceptionally dry seasons; and the effect which the prevailing 
drought had, in diminishing the supply ol water, was seriously 
aggravated by the state of disrepair into which the dam hud fallen, 
owing to the action of floods and ice. It [» neither alleged nor 
proved that the appellants failed to take proper measures for the 
restoration of the dam, or failed to execute the necessary repairs 
within a reasonable time. But the evidence shows that, whilst 
the river wa^ low, and repairs were going on, there was generally, 
if not constantly, an available supply of water-power obtainable 
from the reservoir. The evidence does not sug<^est that the 
total amount of water-power available at these tines ever ex- 
ceeded 100 horse-power. On the contrary, the evidence on both 
sides points to the inference that it frequently was consi(^erably 
short of that amount. And it is proved beyond question, that 
the appellants and their tenant appropriated the bulk of the 
horse-power available, with this result, that, when the appellants 
and their tenant stopped working, the respondents hsul ample 
water-power to drive their machinery, and that, whilst the fac- 
tories of the appellants and their tenant were in operation, the 
respondents' supply of water-power was either insufficient, or 
wholly ineffective. 

The conclosion appears to their lordships to be inevitable, that 
the appellantf« raa>t bear the loss p'sulting to the respondents, 



58 THE LEGAL NEWS. 

fi*om their having, during the period already indicated, system- 
atically deprived the respondents of the amoant of water-power 
to which they were legally entitled. Their lordships, having 
examined the evidence beanng upon the pecuniary estimate of 
that loss, are unable to differ from the result arrived at by the 
Court of Queen's Bench. They will, accoi-dingly, humbly advise 
Her Majesty that the judgment appealed from ought to be affirmed. 
The appellants must bear the costs of this appeal. 

Appeal dismissed. 

Sir Richard Webster, Q.O., Mr. Vernon Smith, Q,C., and Mr. 
Mackay (of the Canadian Bar) for the appellants. 

Mr. Fullerton, Q.C., and Mi-. Beauchamp, Q.O. (of the Canadian 
Bar), for the respondents. 



FBI ri LEGE. 



The Court of Appeals has handed down a decision in relation 
to the Cornell College Case, so called, and which will probably be 
of much interest to lawyers and students of law. The case grew 
out of the conduct of certain students of Cornell Univei-sity on 
February 20, 1894. The freshmen class of the college were hold- 
ing a banquet, and the sophomore class conspired to disturb the 
banquet by that new form of outrage or annoyance called ' hazing,' 
which constitutes such a great reproach to college life and is so 
disgi*aceful to all who participate in it. In any event, while the 
banquet was in progress, a quantity of chlorine gas of such poi- 
sonous power was injected into the dintng-hall and the adjoining 
kitchen that it caused the death of a coloured servant in the 
kitchen, and many of the students attending the banquet were 
also seriously affected by it. The grand jury was instructed to 
institute inquiry with the view of ascertaining the person or 
persons who were responsible for the offence, and the relator in 
this case was subpoenaed ^^ a witness. The district attorney ap- 
peared before the grand jury and participated in the examina- 
tion of the witness, and during the examination the questions 
which the relator declined to answer were propounded to him. 
The Court convicted the relator summarily as for contempt 
^ committed in the immediate view and presence of the Court ' 
upon the statement as to what occurred in the grand jury room, 
which was made by the district attorney, and without any fur- 
ther judicial inquiry as to the facts. It appeared that the wit- 
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ne6S was pressed by the district attorney to answer the questions, 
and having been brought before the Court during the progress of 
the examination, was in substance instructed that the questions 
were of such a character thathe was bound to answer. He testified 
in the broadest terms as to the questions propounded to him 
that he had no part in the transaction on the evening of the 
banquet, and which was the subject of the enquiry. One of the 
questions was as to who was his roora-mato. He replied, ' I wish 
to throw myself upon my privilege, and decline to give evidence, 
on the ground that my answer may tend to criminate me.' After 
he was brought into Court, and after consultation with the pre- 
siding judge, he returned to the grand jury room and testified as 
to his room-mate. He was then asked further questions having 
relation to the transaction on the evening of the banquet, but 
none of them gave the information sought to be obtained by the 
questions which he had declined to answer. ' The question, of 
course, was simply as to whether the relator was guilty of such 
conduct as to subject him to the power of the Court to punish 
for contempt, or was simply exercisin^r the right secured to him 
by law. In relation to this question Judge O'Brien, in writing the 
opinion, says : " After the Constitution of the United State shad 
been adopted it was deemed important to add to it several amend- 
ments, and one of them (Art. 5)provides, among other things, 
that no person ' shall be compelled, in any criminal case, to be 
a witness against himself.' It is also incorporated in the Constitu- 
tion of the State of New York (Art. I, s. 6), and more recently 
into the Codes of Civil and Criminal Procedure (Code Civ. Proc. 
s. 3*7; CodeCrim. Pix)c. s. 10). These constitutional and stat- 
utory provisions have long been regarded as safeguards of civil 
liberty quite as important as the writ of habeas corpus or any of 
the other fundamental guarantees for the protection of personal 
rights. Under these constitutional and statutory provisions. 
Judge O'Brien h ilds that the provisions of the law should bo ap- 
plied in a bi-oad and liberal spirit in order to secure to the 
individual that immunity from every species of self-accusation 
implied in the brief but comprehensive language in which they 
are expressed. This doctrine has been followed in the cases of 
Coumelman v. Hitchcock, 124 U. S. 547 ; Emery Case, 106 Mass. 
172; State y. Newell, 58 N. H. 314; Minters v. People, 139 III. 
363; People v. Mather, 4 Wend. 230 ; People v. Hackney, 24 N. 
Y. 84; PeopU v. Sharp, 107 id. 407; 1 Bun's Trial, i45. In the 
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latter case Chief Justice Marekall, on the trial of Aaron Barr, 
said: 'Many links frequently compose the chain of testimony 
which is necessary to convict an individual of crime. It appears 
to the Court to be the true sense of the rule that no witness is 
compelled to furnish any one of them against himself. It ia 
certainly not only a possible, but a probable case, that a witness, 
by disclosing a single fact, may complete the testimony against 
himself, and to a very effectual purpose accuse himself as entirely 
as he would by stating every circumstance which would bo 
required for his conviction. That fact of itself would be unavail- 
ing, but all other facts without it would be insufficient. While 
that remains concealed in his own bosi^m he is safe, but draw it 
thence and he is exposed to a prosecution. The rule that declares 
that no man is compellable to accuse himself would most ob- 
viously be infringed by compelling a witness to disclose a fact of 
this description.' From the decision above given the Court of 
Appeals determined that the relator was not guilty of contempt, 
but it does not determine as to whether, under the circumstances, 
if any contempt had been committed, whether it had taken place 
in the presence and view of the Court. — Albany Law Journal. 



CAN A MURDERER ACQUIRE A TITLE BY HIS 
CRIME f 

In 4 H. L. R 394 the opinion was expressed that one who 
murdered another in oixler to inherit the latter's property ac- 
quired the legal title, but should be treated at« a constructive 
trustee for those who suffered by his crime. That is in accord- 
ance with well-known equitable principles and reaches a just 
result. It would prevent the murderer from prodting by his 
crime, but would protect a purchaser for value without notice. 
Hitherto this view, while not adopted by the Courts, has 
not been distinctly rejected by them. They have reached the 
same practical result, but by means which seem unjustifiable. In 
Riggs V. Palmer, 115 N. Y. 506, where the controversy was 
between the criminal and the representatives of the muixiered 
man, the Court read into the statute of wills a revocation clause. 
That would seem to carry judicial legislation too fur. No con- 
siderations of humanity and natural justice can authorise a Court 
to read an exception into a statute which is pltiin and detinite in 
its terms. Shellenberger v. Ransom (Nebraska, 1^91), 47 N. W. 
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R 700, followed the New York case and held that a purchaser 
f^om a muixlerer took nothing, becaose the murderer had nothing 
to give. Here an exception was read into the statute of descent, 
a course open to the same criticism as that just offered upon 
Biggs v. Palmer. In June, 1894, the Nebraska Court reviewed 
their decision (59 N. W. R. 935), and concluded to go to the 
opposite extreme. They decide, and correctly it would seem, 
that the purchaser from the murderer acquires a legal title. But 
they go on and hold that he gets not only the legal title, but the 
beneficial interest as well, although he took with notice of the 
murder. This is a result which is not only ' undesirable,' as the 
Court say, but in violation of the plain equitable principle that 
one who acquires a legal title by fraud or other unconscionable 
conduct shall be treated as a constructive trustee for those whom 
he has wronged. The Court seems to feel bound by the t^rms 
of the statute of descent. But that misconception is probably, 
as pointed out in 4 H. L. R 394, one of the results of the fusion 
of law and equity. 

It may be worth while to observe that the civil law, to which 
frequent reference is made in these cases, does not treat the will 
as revoked or the heir as disinherited by his crime, as several of 
the judges appear to think. On the contrary, the legal title 
passes to the criminal, and is thereafter taken from him. Ereptio 
propter indignitatem is a case not of revocation, but of restitution. 
See Windscheid, Pandekten HT, s. 669 & n. 1 ; lex. 7, s. 4, D. de 
horns damnatorum (48, 20) ; D. 34, 9, de his quae ut indignis au- 
feruntur; Maynz. Cours, v. 3, s. 482. — Harvard Law Review. 



ASSAULT BY BAIL WAY CONDUOTOB. 

In The Texas and Pacific Bailroad Company v. Williams, decided 
in the United States Circuit Court of Appeals for the Fifth 
Circuit in April, 1894 (62 Fed. 440), it was held that, in an action 
against a railway company for an assault committed by its con- 
ductor, there is no question to be submitted to the jury as to 
whether such conductor was acting beyond the scope of his 
employment when his own testimony shows that such assault was 
committed in resenting an insult which he had provoked by his 
language iind conduct while acting as conductor, [t was further 
held that, under allegations that plaintiff was knocked and kicked 
from defendants' railway train by its conductor, he may recover 
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on proof that the conductor alarmed him to such an extent that 
he jumped off the train — forcing him off the train in an unlawfal 
manner being the irravamen of the complaint. 

The Court said : There is no doubt about the law contended for 
in this case, that, if the sei'vant of the defendant in the court 
below (plaintiff in erix)r) committed an assault while acting 
within the scope of his employment, the company is liable; but, 
if not so acting, it is not (Railrocui Company v. Ranning\ 15 Wall, 
649 ; Railroad Company v. Derby, 14 How. 468). The difficulty 
is in making application of such principle to the facts as proven, 
and the only que^^tion for our examination is whether such facts 
raised a question as to whether or not he was so acting sufficient 
to submit to the jury. Where there is such a question, it is one 
of fact, and should be so submitted (^Reading v. Railroad Company^ 
3 S. C. 1) ; but here the trial court did not consider the testimo- 
ny justified such submission. The position of the conductor made 
it his duty to collect the fare from those he found on the train 
without tickets, passes, or recognized right to ride, and in doing 
this or attempting to do this, or in meeting any exigency or 
emergency naturally and necessarily growing out of this duty, his 
conduct, or the course he pursued in performing it, would be with- 
in the scope of his employment. The testimony here shows that he 
approached Williams for his fare, but was informed that he was 
being passed by the roadmaster, but upon being told by the party 
that he had not given Williams permission to ride, he went back 
to Williams, and again demanded his fare, and, in doing this, he 
admits that he may have used strong language, and may have 
sworn. How far this was proven by the testimony of the plaintiff, 
which was before the Court, the record doe§ not disclose, and we 
can only determine what preceded the assault by the admission of 
Nicely himself He was at that time acting within the scope of 
his employment, and when his abuse was answered by something 
which implied the same insult be had been heaping upon Williams, 
and which had naturally been drawn out by his own language 
and conduct, we do not consider that it can be properly claimed 
that he immediately abandoned his employment as conductor and 
commenced an attack solely in his peraonal capacity. If, as is 
claimed, he was resenting a fancied insult as a man, it plainly 
appears from his own testimony that it was one which he had 
provoked as conductor, and we consider that such character 
should reasonably be held to cover the whole transaction, and 
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that the entire evidence, when properly considered, cannot 
reasonably raise a question whether he was not acting beyond 
the scope of his employment, which should have been submitted 
to the jury. In instructing the jury that, if they found that the 
conductor alarmed the plaintiff to such an extent that he jumped 
off the car, they should find for the plaintiff, although the allega- 
tions of the petition wore that he was knocked and kicked fi-om 
the train, we consider that the judge charged upon the evidence 
before him, and that the variance between allegata and probata 
was immaterial. It was not such as could mislead or surprise the 
advei-se party {M'OleJland v. Smith, 3 Tex. 210 ; May v. Pollard, 
28 Tex. 677 ; and Weibusch v. Taylor, 64 Tox. 53). Forcing the 
plaintiff off the train in a wrongful manner was the gravamen 
of the complaint, and whether it were done with the hand, the 
foot, or threats of bodily injury, the etioct was the same. — Ohio 
Legal News. 

ARE DENTISTS LEGALLY QUALIFIED TO 
ADMINISTER ANESTHETICS ? 

This question has recently been raised, and it is not surprising 
that there should be some uncertainty as to the answer, inas- 
much as there is no direct authority upon the subject. The 
Dentists Act, 1878, says nothing about it. Section 55 of the 
Medical Act, 1858, contains a saving clause negativing any inter- 
ference with the * lawful occupation ' of dentists. But neither of 
these Acts deals with the question of actual practice by unquali- 
fied persons — except to bar their right to recover fees — but 
merely with the unlawful assumption of titles. Was, then, the 
admini^tl*ation of anesthetics part of the lawful occupation of 
dentists ? The only statute which appears to touch the point is 
the Apothecaries Act, 1815, section 20 of which imposed a penalty 
on persons ' acting or practising ' as apothecaries without being 
registered as such under that Act. There have been certain deci- 
sions under this section which have some bearing on this case. 
The administration of anesthetics, being for the purpose of ren- 
dering the patient insensible to the pain of a surgical operation, 
is, it is assumed, a medical function analogous to the administra- 
tion of drugs for alleviating pain generally. The latter has been 
held to be a work requiring a medical qualification ; and, accord- 
ingly, by virtue of section 20 of the Apothecaries Act, a person 
who is a surgeon only is not entitled to perform such a function, 
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except in the case of a surgical case ( The Apothecaries' Company 
V. Lotinga, 2 Moo. k R. 495, and see Lemon v. Fletcher , 42 Law 
J. Rep. Q. B. 214; L. R. 8 Q. B. 319). Now a dentist may or 
may not possess a general sargical qualification as well. If he 
is merely an unexamined * registered ' dentist, owing his title 
solely to the fact of having been in practice when the Dentists 
Act was passed, it is submitted that he is clearly not entitled in 
any dase to administer these dnigs. But if he is a qualified sur- 
geon he has, upon the authority of the above-mentioned cases, 
the right to do so. If he possess only a diploma in dental sur- 
gery, the point is doubtful, though, on principle, it is difficult to 
see why he should not have this right. In view of the general 
importance of this question, it is very desirable that the legal 
qualilication necessaiy for administering ansBsthetics should be 
clearly defined in a manner consistent with the interests of the 
profession and the public safety. — Law Journal (London), 



GENERAL NOTES. 



Neoro Shtstbbs. — One of the peculiar pro' I ucts of Washing- 
ton, Hays a correspondent of the St. horns BepubliCf is the colored 
lawyer wh^> hangs around the police court. A large majority of 
the people who are brought to the bar of that tribunal are colored. 
The coloi'ed lawyer promptly offers to goto the rescue of the 
colored pei*son upon whom the hand of the law has been laid. He 
will do so for a snm ranging in amount fi*om ten cents to ten 
dollars. The rate depends upon the state of the unfortunate 
one's exchequer. Sometimes the colored lawyere have quarrels 
among themselves about the possession of clients. Then it is 
likely that they will make charges against each other. To-day, 
for instance, John Young, who has figured not infrequently as an 
advocate, was on trial himself. He was up for vagrancy. Two 
other colored lawyers were the witnesses against him. They 
gave him a very picturesque reputation, and said that he knew 
nothing of law whatever. They said he was a *' voudoo " doctor. 
His legal lore, according to their testimony, consisted of a coon- 
foot and a rabbit-foot. These ^' authorities " he carried in his 
pocket. He claimed that by rubbing one or the other on a pris- 
oner's neck, ho can generally secure acquittal. If, however, the 
offence is a pretty serious one, he calls to his aid his whole law 
" library." He then rubs the neck of bin client with both the 
rabbit foot and the coon foot. He says that it must be murder 
in the first de^cree to withstand the potency o\ the argument of 
the combined rabbit-foot and coon-foot. He has been enjoying 
a very lucrative practice, lie was ordered to keep away t'vota 
the court. 
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CURRENT TOPICS AND CASES. 

Article 1102 of the Code of Procedure would seem to be 
perfectly clear in its terms : ** Judgments for sums not 
exceeding forty dollars can only be executed upon the 
movable property of the debtor, except etc." The French 
version, in the singular, is perhaps still clearer: 
** L'ex6cution des jugements i>our une somme n'exc6dant 
pas quarante piastres etc." Nevertheless the article has 
caused some difficulty, and viirious interpretations have 
been put upon it. In Jenckes Machine Co. r. Hood, M. L. B., 
7 S. 0. 208, Justices Mathieu, Wurtele and Tellier, sit- 
ting in Beview at Montreal, held that even where distrac- 
tion of costs is not awarded by thejudgment, they cannot 
be added to the principal, in order to form the sum of 
$40. The letter of the Oode certainly supports this interpre- 
tation. In the district of Quebec it seems that the 
practice has been different, and that if interest and costs, 
added to the principal, form a total sum exceeding |40, 
execution against real estate may issue. Moore v. Keane, 
6 Q. L. E. 878, is not quite in i)oint, but in giving the 
judgment of the Court of Review Chief Justice Meredith 
pointed out that the general rule is that the whole of a 
man's property is subject to the payment of his debts, and 
the Courts have no right tQ extend the exception made to 
that rule by the legislature. In a recent case/ G/aif/»r)/| v> 
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Bedard, which came before Mr. Justice Bouthier at Quebec, 
the learned judge held, on the Ist October last, that where 
the debt sued for is under |40, but with interest and 
costs added exceeds $40, execution against real property 
may issue. The codification commissioners will probably 
settle this point, and make the practice uniform. 



The startling crimes charged recently in connection 
with life insurance suggest that the law regulating this 
subject is not sufficiently stringent. If there are com- 
panies reckless enough to insure enormous sums upon the 
lives of wiy es in favor of their husbands, or the like, the 
law should certainly be changed so as to prevent such an 
incitement to crime. In Massachusetts, we notice that a 
bill is before the legislature to prohibit insurance of 
young children in favor of their parents. 



Judges sitting in criminal courts are sometimes in* 
olined to express their approbation of a verdict. This 
occasionally leads to awkward incidents, as in a recent 
case of Samuels v. Fabtr, in England, in which a jury- 
man rose and addressed the Lord Chief Justice as follows: — 
*' I should like to ask, my lord, if the verdict meets with 
your approval." The Chief Justice replied that he was 
not bound to express his opinion of the verdict, but that 
he saw no reason to disagpree with it. The juryman in 
question probably reasoned that if judges get into the 
habit of expressing approval their silence may be con- 
strued by the public as implying the reverse, which, 
however, would be a most unfortunate state of affairs. 



Mr J. L. Archambault, Q. C, who has acted as Crown 
Prosecutor in the District of Montreal for several years, 
has in preparation a work on the criminal law, which 
will be published if the project meets with sufficient en- 
couragement. The work is intended to serve as a 
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practical manual, containing notes collected in the coarse 
of his practice, and comprising all the information acces- 
sible on the subject treated. We trust the author will 
meet with sufficient encouragement to induce him to 
give the profession the benefit of his labors. 



COURT OP APPEAL. 

London, Feb. 20, 1895. 

Before Lord Halsbubt, and Lords Justices Lindlit and Smith. 

Taiao V. Hunt (30L.J. 163). 

PartnerMp-^O-oodwiU---- Books of account — Right of partner to tCLke 
extracta-^Names and addreeme ofeuetomere — Soliciting customere. 

Appeal from the decision of Stiblino, J. 

The plaintiff and defendant were partners under an agreement 
for seven years fi*om January 1, 1889. The agreement provided 
that the goodwill was to be the sole property of the plaintiff, and 
that each partner was to have access to the books of account and 
liberty to take copies or extracts therefrom. The defendant ex« 
traoted from the books a list of the names and addresses of the 
oostomers of the firm, with the intention, as he admitted, to use 
the list for the purpose of soliciting the customers after the ex* 
piratlon of the partnership. The plaintiff brought this action for 
an injonotion to restrain the defendant from making extracts from 
the books except for the purpose of the partnership business, 

Stirling, J., refused a motion for an injunction. The plaintiff 
appealed. 

Their Lobdships dismissed the appeal upon the ground that 
they were bound by the authority of Fearscn v. PearBon^ 54 Law 
J. Bep. Chanc. 32, to hold that the defendant would be entitled to 
solicit the customers of the firm after the expiration of the 
partnership, and that being so, it followed that he was entitled 
during the partnership to make extracts from the book4 to faciU<« 
tate such solicitation. 
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LA SOGIJ^TJ^ EN COMMANDITE. 

La Roci^te en commandite, que le projet de loi do M. Leng a 
pour objet d'introduire dans la legislation anglnise, est d'origine 
fort ancienne, car cette esp^ce de society se rencontre d^jd. fr^quem- 
ment au douzi^me si^cle dans les pays des bords de la M^iterran^e- 
La society en commandite s'est d^velopp^e da contrat depacotiUe 
ou de commando, qui 6tait ane convention par laqnelle une per- 
Sonne confiait k an mai*chand qui se rendait aux foires, ou bien k 
an capitaine de navire, des marcbandises, afin qa'il les vendit ou 
qu'il les ^cbangefit centre d'autres marchandises. Les benefices 
^yentuels ^taient partag^s suivant la convention, mais, en cas de 
pertcH, le commanditaire ( bailleur de fonds ) ne poavait perdre 
au deI4 de sa mise. Pendant le moyen fige cette forme d'association 
correspondait k an veritable besoin, en permettant auz commer- 
yants de se procurer les fonds dont ils avaient besoin pour leurs af- 
faires, fonds qu'ils ne pouvaient alors gudre se procurer d'une autre 
manidre. En effet, la majeure pai*tie de la fortune mobilidre ^tait 
alors detenue par certaines classes de la society ( nobles, eccl^si- 
astiques, etc. ), auxquelles les pr^jug^s de T^poquene permettaient 
pas de faire le commerce en pei^sonne ; en outre, les capitalistee du 
temps n*avaient pas mdme la ressource de prdter leui* argent aux 
commer9ants qui en avaient besoin, attendu que la defense cano- 
nique relative au prdt k int^r^t j mettait obstacle. Toutes ces diffi- 
cult^s etaient ^vit^es au moyen du contrat de commando, car le 
bailleur de fonds, ignor^ des tiers, ne compromettait pas sa situa- 
ation sociale, et il ne se mettait non plus en opposition avec la 
susdite defense canonique, attendu qu'il ne recevait pas d^nt^rdts 
fixes sur sa mise, mais bien une pai*tie des benefices ^ventuels. 

8i les pr^jug^ sociaux centre le commerce se sont beaucoup 
affaiblis depuis lors— ^videmment il en reste encore des traces — la 
possibility de s'int^resser dans des entreprises commerciales, tout 
en limitant les risquesd>unesommedeterminee, correspond encore 
actuellement d un veritable besoin, et Von pent mdme dire qu*en 
consequence dud^veloppement ^norme de la foi-tune mobili^re, ce 
besoin est devenu beaucoup plus considerable. S*il estvraique 
la legiblation actuelle reconnaft plusieurs esp^ces de societes k 
respon^abilite limit^e, la society eti commandite n'en continue pas 
moins k avoir pa raison d'etre et k lendre des services economiquesi 
ceci g] ^e k sa nature de societe k responsabilite mixte. Avant de 
continuer il faut donner une definition de cette espece de societe. 
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Xia soci^t^ en commandite est une soci^t^ dans laqnelle les dettes 
sociales sont garanties par la responsabiiit^ salataire et limit^e 
d'an ou de plasieai-s associ^s (appeUs commandit^s), et par la res- 
ponsabilitd d*an on plusieurs autres associds (appel^n commandi- 
taires), limit^e k une somme d^termin^e. 

En parlant de la soci^t^ en commandite nous avons toujoars ea 
en vae la soci^t^ en commandite simple, dont le capital est divis^ 
en parts, mais nous ne ponvons passer sous silence la sociite en 
commandite par actions, qui ne date que du Code de commerce 
franyais de 1807. Les i^dacteurs de ce Code, ne s'^tant pas 
rendu compte que la responsabilit^ pereonnelle des oommandit^s 
n'est qu'illuBoire dans des soci^t^s dont le capital-actions se chiffre 
souvent par millions, n'ont pas soumis la commandite par actions 
k une r^glementation aussi s^vdre que la soci^t^ anonyme, ce qui 
a donn^ lieu plus tard aux scandales bien connus. Profitant de 
Texp^rience, la plup:irt des l^gi^^lations r^centes soUmettent la 
commandite par actions aux mdme dispositions que la soci^t^ 
anonyme (forme de soci^t^ aveo laquelle elle offre beauooup 
d'analogies ), abstraction faite de quelques divergences d'impor- 
tance secondaire, mais certains pays ont pr^fere interuire simple- 
ment la division en actions du capital des soci^t^s en commandite. 
Sans vouloir aller aussi loin, nous devons dire que la commandite 
par actions ne nous a jamais inspire beaucoup de sympathie, car 
cette esp^ce do soci^td nous parait dtre mal ^qui librae, k cause des 
difficult^s auxquoUes les rapports entre commandit^s et comman- 
ditaires donnent souvent lieu; aussi dans la grande majority des 
cas pr^f^rons-nous 4 cette forme de soci^t^ celle de la soci^t^ 
anonyme. 

Aprds cette parenthdse, consacr^e4 la commandite par actions, 
nous ne nous occuperons plus que de la socidt^ en commandite 
simple, la seule ^ laquelle le projet de M. Leng se r^f^re. 

Antdrieurement au Code de commerce frangais (1807), la 
soci^t^ en commandite — trds r^pandue, du reste— 4tait regaid^e 
comme une convention interne entre les commandit^s et le^ 
commanditaires, et la i*aison sociale des premiers n'en contenait 
pas de trace. Le dit Code, au contraire, declare que la socidt^ en 
commandite est r^gie sous une .raison sociale, tout en defendant 
que le nom d'un commanditaire fasse partie de la dite raison. 
Cette defense, reproduite par toutes les legislations qui ont r^- 
glemente la soci^t^ en commandite, e^t conforrae au prineipe 
(suivi, avec plu^ ou moins de riguour, par toutes les i^gi.slaiion.s 
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continentales ) que la raison sociale ne doit pas contenir de noms 
de personnes qai ne r^pondent pas person nellement et Bolidaire- 
ment dos dettes eociales. Bien que ce syst^me na soit pas saivi en 
Angleterre, oit Ton a pr^fi^r^ indiquer T^tendae de la responsabilit^ 
dos associ^s d*ane soci^t^ commerciale an moyen de radjonction 
^ventuelle dn mot de * limited/le projet de M. Leng se confoiTne 
sous ce rapport k la legislation continentale. La defense en qnes- 
tion est sane tionn^e par la prescription qa'en casde contittvention 
le commanditaire en faute est assimil^, qaant 4 T^tendue de sa 
responsabllite envers les tiers, anx commandit^s. 

Qaand il y a dans uno Koci^t^ en commandite plasienrs comman. 
dit^s, iU formont, en ce qui concerne leurs rapports entre eux,ane 
society en nom coUectif. La gestion des affaires sociales appar- 
tient naturellement aux an^^oci^s person nellement responsables, 
mais, afin que les tiers ne paissent dtre ti-omp^s sor la quality 
des commanditaires, les diffi^rentes legislations les d^fendent 
ezpressement de n'immixer dans la gestion. Nous ne ponvons 
insister ici sur les nombreuses controverses anxqaelles oette 
defense a donne lien; contentons-nous done de rappeler qu*on 
admet en general que cette defense nese rapporte qu*anx actes de 
gestion qui mettent les commanditaires en rapports directs et 
personnels avec les tiers, tandis que le fait d'occuper dans la societe 
un poste oik il n*y a pas lieu k initiative personnelle ( par ex- 
commis oncaisaier), ou bien celui de deiib^rer avec les comman- 
dites sur les affaires sociales, n'engage pas la responsabilite 
peraonnelle des commanditaires. On est egalement d'acooixi pour 
reconnaftre aux commandiUj'res un droit etendu db surveillance 
sur les affaires sociales, mais lea legislations recommencent k 
^tre divisees en ce qui concerne la question de savoir si les comman- 
ditaire** peuvent, sans faire acte d'immixtion dans la gestion, 
represeuter la societe com me fondes de pouvoira ou en qualite de 
mandataires speciaux, question que nous n'besitons pas^ resoadre 
affirmativement, attend u que le risque que des tiere soient ainsi 
trompes paratt mini me. Eappelons, pour terminer, que la societe 
en commandite contient beaucoup d'analogies avec I'association 
en participation, ou le bailleur de fonds re9oit egalement une 
partie des benefices, tandis que son risque est limite k la perte de 
sa mise. Ce qui distingue cette forme d'at^sociation de la socieie en 
commandite c'est non seulementqu'elle re^te entierement ignoree 
des tiers, qu'il n'y a pas de raison sociale, mais aussi le fait que 
lorsque plusieurs bailleurs de fonds sont interes^e8 dans la m§me 



THB LBGAL NBW8. 71 

.entreprise ila restont strangers lee auR aaz autres et ne foi-ment 
pas de BocUt^ entre eax, oomme les differents associ^ d*une 
eoci^t^ en commandite. 

Get aperga rapide sur la soci^US en commandite n*eBt que trop 
incomplete mais i*espace dont noas diMpodons ne nous permet pas 
de signaler tons les point;} mt^ressants de oette mat^^re, 
beaaconp moins encore de nous y ^teadre loaguement. — F^Ux 
M. Bing, Oentoe^ in Law Journal. 



ISA ' DECLARATION OF WAR' NECESSARY f 

Like many other problems which are unsettled in the domain 
of international law, the final inlee which shall govern the in- 
ception aod maintenance of war have never been satisfactorily 
Btated. Thus Phillimore says there is no declaration required, a 
point which Calvo disputes. Both are reinforced in their opinions 
by noted publicists, and both are clearly logical and convincing. 

Eeviewing the positions of each, it is wise to follow the queries 
which the English writer suggests as a gauge or test of the truth. 

1. What was the practice of antiquity ? 

2. What is the expression of the books ? 

3. What is the practice of moderns ? 

4. What is the reason of the thing? 

The answers to the first two propositions will not be conclusive. 
Undoubtedly with less enlightened peoples a declaration was un- 
known ; just as certain it is that the Greeks and Eomans recognised 
its utility. * Hear, Jupiter I and thou, Juno, and ye also, Gods of 
the Sky, of the earth and of hell,' cried the pater patrattu, as he 
burled his javelin across the border of the enemy's territory. ' I 
swear before you that this people is unjust and refuses to fulfil its 
obligations.' 

Such was the wonted challenge of the fecial priests at the fron- 
tier, and hostilities continued without this introduction were not 
chamcterised as ^ war.' 

The custom has it^ weight as practised by a nation which rose 
to a high degree of culture along the lines of ancient civilirtation, 
but is fur from rendering important assistance in settling the 
practicability or rightness of similai' formalities at the present 
day. As for the books, it has been suggested already that they 
are widely divergent, the authority of Phillimore and his justly 
il*evereil Lord Siowell, together with Bynkershoeck, Hoinoccius, 
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aud many other modernti being against that of Gentilis, Grotins, 
Pnppendorf, Heffter, Fiore and Wheaton. 

All these discuss the practical historical instances as well as the 
reason of the thing, but their very want of uniformity in arriving 
at conclusions forces the inquiror to pursue his own 0001*80 along 
the path they have already trod. 

What is the custom of modern times, what is the tendency of 
enlightened nations ? Toward a declaration of war, undoubtedly. 
There are numerous instances during the age of (rustavus Adol- 
phus and Louis XIV. of war commenced without formal declara- 
tion, as note the case of Frederick the Great's invasion of Silesia 
in 1740 ; or the case of Great Britain in many instances. But 
against these it is well to mark the fact that both the recent 
Franco-PruBHian and Eust^o-Turkish wars were initiated by pro- 
per and formal declarations. Also that there lias been a growing 
tendency from the period of the war of the Spanish Succession, 
and the Seven Yearns War, to the Crimean War, to do away with 
the principles upon which the usually logical Phillimore insists, 
even while noticing the growth in sentiment towai*d a declaration. 

International law is by no means a fixed quantity. It is con- 
stantly active, modifying and changing old rules here, and again 
adding to and completing others; precedents are valuable, but, 
as in private law, the latter in time, if equally well put, cany 
more weight. So in the field of the law of nations the course of 
a nationality of the present day in regard to the preliminaries of 
war are certain to carry more weight than the usage of a country 
which, in opposition to the views of its contemporary thinkers, 
may have opened hostilities without a declaration. The science 
which has to do with the question of war is new in its develop- 
ment. Indeed, its strides have been great since the Treaty of 
Paris, from which date Calvo marks a new understanding of this 
formal notice which bears some resemblance to a deputy's sum- 
mons. 

There is a long distance between the period when Bynker- 
shoeck wrote, when war was generally commenced without the 
declaration called for by Grotius, Vattel, and Wheaton, and the 
nineteenth century — one age was crude and bloody, the other is 
approximately humane. Yet, strangely enough, the great Eng- 
lish scholar before alluded to sides with the Dutch master in his 
argument adverse to a formal announcement of war declared, while 
impatiently impugning his sentiment regarding unnecessary 
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cruelty in war. In the opinion of many this is inconsistent, and 
to commenoe hostilities without a ' declaration ' is something of 
the nature of permitting yourself to kill your enemy when un- 
armed, or to hire an assassin to do so. . Good t^nough doctrines 
perhaps for the age of Philip of Spain are these, but bad for our 
times. 

Passing on, therefore, with cursory notice of the fact that a 
declaration, while it is in itself necessary, may be sufficient if 
made by either party, and noting in this connection the case of 
the Navade decided in England, which seems to correctly direct 
the party assailed that he may properly retaliate when once ad- 
vised of the commencement of hostilities, we come to the reason 
of the thing. It has been truly argued that certain offences 
against States properly call for a redress a vi et armis, altio that 
force being used, it may properly be resisted, and all this with- 
out a declaration. That this is possible, ay, more, that it is 
natural to thus engage in feud and quaiTel, is very true, but the 
same law which calls for a punishment and restitution in the case 
of its infraction, also seeks to bring its judgment on the head of 
the guilty alone. This it is impossible to do as between States, 
so inextricably are the interests of the citizen combined with 
thof>e of the country to which he owes allegiance, until a certain 
formal notice has been given. For were it otherwiHC, the in- 
dividual, who, it may be, is totally unaware of the conditions that 
have been brought about tbi*ottgh the diplomacy of the Foreign 
Office, is made to suffer without knowing the why or the where- 
fore. Thu.'i arises the first great reason for a declaration of war — 
viz. that without it neither enemies, friends, nor neutrals can be 
properly forewarned in spite of Press rumours and general ex- 
citement in the masses about them. An individual may be settled 
temporarily amid a strange people for the purpose of developing 
commercial relations between his native land and the country of 
bis sojourn ; his business is entirely dependent upon a state of 
peace. The news reaching such a one's ears that the port where 
he is located was besieged by the enemy's fleet, although no 
official notice had been given of such a possibility, would be 
sufficient to utterly de^«troy the business he had hoped to build 
up. Such an individual without friends or countrymen would be 
thrown into a predicament easily avoided if a declaiation had 
been made. So, as to the friends and neutrals, the native is 
travelling afar, the neutral is planning some commercial enter- 
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prise that hostilities between neigh boara must render ineffective ; 
to each there is real tangible peril in an active warfare which has 
sprang up between oombatants without warning or declaration. 
A suspension of actual hostilities would permit citizens of either 
nationality to return to their own flag, and it would permit 
neutrals to revise their plans and adjust matters in such u way as 
to avoid suffering from the quarrel of others. 

Secondly, a declaration of war is of the greatest service to 
military men in actual army service. Even those most seriously 
questioning its advantages must confess that there is somewhere 
a. line like that of CsBsar's Rubicon which divides the state of 
peace from that of war. Some overt act must be made to change 
the normal conditions under which man exists before the spectre 
of war arises. This may come about by the i*apid mobilisation of 
troop:^, and throwing the same into the territory of the country 
with which there is a misunderstanding, besieging a city or town, 
violating such a treaty as provides for war in certain instances; 
in numerous ways, doubtless, but all of them more or less con- 
fused and unsatisfactory. Better a clear statement of fact, a re- 
hearsal of injuries, though fancied, and a clear-cut declaration of 
issue joined, which is to be settled by force of arms, than any 
such substitute. 

For with a knowledge that nothing offensive will be permitted 
until such a formality has been followed, the frontier officer may 
both refrain from entangling himself, and, what is of far more 
consequence in times when a hundred thousand lives may bear 
the penalty of a rash act, may desist from pursuing such a course 
as would irrevocably commit a nation to war. We have seen 
before that the citizen had reason to fear a conflict which is 
joined without warning. Is it less true of the soldier? From 
division commander to subaltern in charge of some Alpine eyrie 
overlooking the enemy's territory, we have reason to believe that 
the doctrine championed by Phillimore and his confrires must be 
viewed with disapprobation and disgust. Responsibility is good, 
a )d is eagerly accepted when a man knows where he stands in 
war time, but to be placed where ono^s action may be di-*avowed 
by Downing Street or the Wilhelmstrasse, that is a diflerent 
matter ; such responsibility is not courted. 

Thirdly, serious as the situation may become to the officer upon 
whose judgment such imporiant events may turn, how much 
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more Berioas is the oatlook, as has been suggested before, if one 
views the status of affairs from the standpoint of a nation 1 

Although the conditions of army service in the United States 
ai*e such as to often place along such a frontier as the Mexican 
boundary, for instance, able and veteran soldiera well capacitated 
to deal with events, it can by no means prove equally practical 
for the continental nations of Europe to secure the protection of 
their frontiers in a similar manner. For across the ocean the 
whole line which separates State from State is bristling with en- 
trenched camps and fortresses of almost impregnable strength. 
Some points are more exposed than others, it is true, but the 
whole frontier is but a line of defence, and one cannot always be 
sure that even in the more notable parts the strongholds are held 
by men of the highest ability. 

ThuBy if war is to commence without a declaration, and is to 
tiike its inception fram the moment when a contending State sees 
an opportunity for a telling blow, a question which might puzzle 
the most astute Cabinet in Burope may perhaps be presented to 
a very ordinary man for solution in a night. Certainly too large 
interests are at stake for the adoption of a doctrine which shall 
make such conditions possible. Not only life and treasure, but 
the very existence of nationalities depend thereupon, with results 
which may affect the destinies of continent and the whole current 
of the world's trade. 

Fourthly. M. A. Fillet argues most reasonably that the very 
sense of loyalty between States should further call for a declai*a- 
tion of war. Othera have maintained that there is no such 
loyalty upon which rights and duties depend. The learned pro- 
fessor shrewdly replies to such : * After all, could there be such 
a thing as international relations, without honour, could •civilisa- 
tion itself exist unless a general law of honesty governed 
humanity ? ' And he goes on to intimate that just as certain ruses 
are condemned by the laws of war — the use of poison, &c. — just 
so a war joined before an enemy has really sensed the intention 
of its rival, and while it remains totally unprepared, smacks 
somewhat of dishonourable method. 

Certainly these various arguments when joined make out a 
strong case for a declaration of war. It is undoubtedly true that 
Phillimore and his school have innumerable cawos to cite, from 
the wars of Elizabeth with Spain to the pi'esent century, in favour 
of the other theory, and that they can rightly also assert that no 
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sovereign human authority has finally and conclusively establish- 
ed the necessity of the formality for which we argue. 

But of what other generally recognised doctrine of the law of 
nations is this true ? The councils of Berlin and Paris have seem- 
ingly lent great authority to certain questions which England as 
peraistently combated ; but, after all, such councils are not the 
Court of last resort. That sense of the eternal justice of things 
implanted iu man*s heart by Grod, of which with his quickening 
conscience he seems to gain a clearer understanding from 
generation to generation, is certainly the only guide to the abso- 
lute truth and the finished and complete law which rests in the 
bosom of Deity. 

This sense, this apprehension of the truth in the minor matter 
which has to do with the inception of war, seems at present to 
point to a cleai'ly defined declaration which shall somewhat atone 
for what many are pleased to call the barbarities of warfare. — D. 
C, Brewer in American Law Review. 



ISSUE OF SHARES AT A DISCOUNT. 

Shares cannot be issued at a discount, nor can they be if>sued 
save subject to payment in ca>^h, unless a contract be registered 
under section 25 of the Companies Act, 1867. The company, 
though solvent, may in a liquidation enforce calls on the shares 
notwithstanding its conti-act. So says the Court of Appeal, and 
so the law remains pending the delivery of the opinion of the 
House of Loixis, which Loi*d Halsbury has invited the parties 
interested to obtain. 

Clearly section 25 of the Companies Act, 1867, makes it re- 
quisite that the shares should be paid up in full and in cash, in 
the absence of a duly registered contract. But in the well-known . 
case of The Ooregum Gold Mining Company v. Roper (decided by 
the House of Loi-ds in 1892, 61 L. J. Rep. Chanc. 337; L. B. 
(1892) App. Cas. I2ft) Loi-d Herschell, whilst not in any way 
dissenting from the judgment of the House, said : '* I should have 
thought, had the point been insisted upon, that it ought aUo to 
be declared that the company are not entitled to call upon such 
shareholder for any further payment beyond that agreed upon, 
except in the case of a winding-up, and then only so far an neceii- 
sary for the discharge of the obligations of the company and the 
cost of the winding-up." The then Lord Chancellor (Lo.d Hals- 
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bury) expressly avoided alluding to the point raised by Lord 
Herschell. The view to which Lord Herechell inclined may be 
pat thus : If shares not in fact fully paid up are issued by a com- 
pany under an agreement that they shall be treated as fully paid 
up, while the Companies Act, 1867, makes registration of the con- 
tract under which they are issued a condition to freedom from 
calls, yet it would be inequitable for the company — as distinct 
from its creditora — to sue the holder who had entered into the 
contract with it. Of course bona fide transferees for value are 
not affected, they being fully protected (see BttrkinsJuiwv. Nicholh, 
48 Law J. Rep. Ghanc. 179; L. E. 3 App. Gas. 1005). The 
language used by Lord Herachell in the Ooregum Case was con- 
sidered in In re The Pioneers of Mashonaland Syndicate (1893), 
62 Law J. Bep. Ghanc. 507 ; L. R. 3 Ghanc. 731. In that case 
a petition was presented against a company by a fully paid up 
shareholder, who alleged that the asset on a winding-up would 
pi-ovide a surplus after payment of the costs and debts, and that, 
therefore, he had an interest in obtaining an order sufficient to 
enable him to petition. His case was grounded on the fact that 
shares had been issued at a discount. The judge (Mr. Justice 
Williams) said that even in a winding-up the difference between 
the amount paid up and the nominal amount could not be re- 
covered, except for the benefit of creditors. In fact, he held Lord 
Hersch ell's view to be a tiue statement of law. But neither side 
disputed this, nor was the point fhliy argued. 

The exact question arose in a case decided recently by the 
Court of Appeal— -viz.. In re The Bailway Time-table Fublish- 
ing Company, The Gourt, •supporting Mi\ Justice Kekewioh, 
decided, contrary to the dictum of Lord Herschell, and in accord- 
ance with In re 7 he Weymouth and Channel Islands Steam Packet 
Company (1891), 60 Law J. Bep. Ghanc. 93 ; L. R. 1 Ghanc. 66, 
that by no process and under no circumstances could shares be 
issued at a discount, so as to render the holder not liable to pay 
the full nominal amount on a winding-up, whether the creditors 
have any interest or not. Lord Halsbury, strangely enough, 
acted a part similar to that which he played in the Ooregum Case. 
In that matter he expressly left open to himself the right to con- 
sider Lord Herschell's view when the point might arise. In the 
recent case, whilst deciding against the same view, he wished it 
to be. understood that he did so as a member of the Court of 
Appeal, bound by certain decisions \ and he reserved to himself 
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fall liberty of action in the event of the diffioalty arising in a case 
before the House of Lords. 

In another case, in a similar matter (Tn re Tattersalls, of New 
York)^ Mr. Juntice Kekewich said that he would allow the name 
of the holder to be removed from the register, assuming that the 
creditor would not be injured by such a course, and that the 
assets were sufficient to pay them without resort to the holder of 
the share. — London Law Journal. 



A PERSONAL AFFRONT. 

Many years ago a young man noted for industry and probity 
of character, who was six feet seven inches tall and large in pro" 
portion, whn resided in an inland county in Virginia, and whose 
education was somewhat defective, determined to study law. He 
got three books, the chief one of which was '' Stephen on Plead- 
ing.'* and after reading them for two months without any in- 
structor, applied for and by oome unaccountable means obtained a 
license. He had haixlly opened his office before a merchant gave 
him six accounts upon which he was directed to bring suit* 
He had no forms except those set forth in an old edition of 
" Stephen on Pleading,'' which had been obsolete for more than 
half a century ; he had never seen a declaration in his life, but 
he brought the suits. When the oases were called, six of the 
most enormous documents ever seen^ in any court-house were 
placed on the bar of the court ; they were not folded in legal 
style, but were in six tremendous envelopes, addressed to the 
court, just as though they had been letters. They all oommenoed 
as follows : <' Charles Creditor complains of David Debtor, who Is 
in the custody of the marshal of the ICarshalsea,*! and so on. Such 
declarations were never before seen in America. The counsel for 
the defendant was an old county court lawyer, not overburdened 
himself with legal knowledge, but he knew enough to know that 
these declarations were demurrable. When the first case was 
called he rose from his seat in the bar with some difficulty, as he 
was just recovering from a spell of illness, and said : " May it 
please the court : I tender a demui*rer to the declaration, and ask 
the court to pass upon it. In a practice extending over forty 
years, I have never before seen such a declai*ation." And he 
held up the awful looking document, the sight of which caused a 
suppressed smile on the part of the audience. Now this giant 
young lawyer lived near the old one. There was an intense 
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rivalry between them, and the manner of the elder member of 
the bar was far fi*om being pleasant or reasBoring. The yoang 
man had never heard of a demurrer in his life, and he had not 
the faintest idea of what it was. In his distress he turned to the 
writer and asked him what to do. I promptly informed him that 
he should ask the court to give until the next morning to prepare 
his defence to the demurrer, which request the court granted. 
After the court had adjourned, the young man asked the writer 
if a demurrer could be considered a personal affront, and if so, 
he well knew what course to follow. The humor of the situation 
immediately seized upon and impressed the writer, and he invited 
the young man to his office, and informed him that a demurrer 
was a very distressing incident in legal proceedings; that it 
admitted all the allegations of the plaintiff, but at the same time 
stated that they were so chaffy, so light, and of such little weight) 
that they entitled the defendant to a judgment for costs ; that in 
th e colonial days of Virginia there was a well settled tradition 
that demurrers were considered personal affronts, and thai 
it might be the cage now, but 1 rather thought not; but I would 
advise him to consult an old and eminent member of the bar, since 
that time one of the governors of Virginia, and he could safely 
follow his advice. That counsel caught on to the joke and 
reaffirmed my advice. When the court opened next morning 
there was profound silence, when the young man straightened 
np to his full and enormous height, and in a stentorian but 
musical voice commenced as follows :— 

** May it please the court: I am a young man without experi- 
ence in my chosen profession, and with but little legal learning. 
It may be that the statement of the cause of action in this case is 
inartificial and improper, but I rely on the great Virginia statute 
of Jeoffiftils, which is the palladium of the legal rights of the 
Virginia citizen. That noble statute says, if the case, however 
hadly stated, shows enough for the court to arrive at the true 
merits of the cause, it is sufficient. Sir, I rely on that noble and 
commanding statute, made, I am sure, for such cases as this, and 
to prevent injustice. As to the demurrer, I hurl back the 
insinuation contained in it, that I have stated my cause of action 
80 badly that, admit all I have stated, there is no ground for the 
action, with scorn and contempt, and if need be with defiance. Sir, 
I rely on this court to carry out the great principles of eternal 
justice, and I hope it will rise equal to the occasion. I do not 
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care so maoh myself, sir, abont the infernal demnrrer, bat the 

idea that the miserable attorney from the county of shonld 

attempt to bring into disrepute the honored name and the 
memory of the great Sir Henry John Stephen, and to strike at him 
through me, is more than I can bear." 

"What do you mean, sir ? '' yelled the old attorney. '' I will 
hold you to personal account. You talk, sir, about a demurrer 
being a personal affront ; if I only had my usual wind, I would 
give you a foretaste of what you will often catch at this bar.'' 
At this stage of the proceedings a personal altercation was with 
difficulty averted. The roar of laughter was universal ; even the 
dignified old judge could not repress a smile. He gave me quite 
a lecture privately for being the cause of such a scene. The 
demurrer was sustained ; the young giant went West, attained a 
high eminence in his profession, and made a fortune.— -0. Paiie' 
9(m in '' The Qreen Bag:* 

GENERAL NOTES. 

At the Boston Bar Dinner the Governor of ICassaohusetts 
quoted Hamlet, Act v., scene 1 : * Where be his quiddics now, 
his quillets, his cases, his tenures, and his tricks ? ' The Boston 
' Herald ' i*eports it : ' Where be now his cases, kis ten years of 
contracts ? ' 

Appointments.— Feb. 2,1895. F. L. Hassard, Q. C, ofOhar- 
lottetown, to be judge of the City Court of the city of Charlotte- 
town, P. B. I. 

Elsvatkd Railways. — ^An elevated railroad company's stone 
abutment in a street, which nearly destroys access to abutting 
property, is held in the Mainland case of Qarrett v. Lake Boland 
Elevated B. Oo. 24 L. B. A. 396, not to constitute a '< a taking " 
of the property of the abutting owner nor to constitute a nui- 
sance, but under the statute of that State the owner is allowed 
his remedy for damages. 

TsLSPHONS WiRSS. — Liability for damage caused by lightning 
conveyed over a telephone wire from a flagstaff on one building 
to another building is held in the Wisconsin case of Jackson v. 
Wisconsin Telephone Co., 26 L. R. A. 101, to rest on the person 
who negligently connected the buildings with the wire ; and the 
possibility that the lightning might be conducted 300 feet over 
such wire was held to be a question of fact for the jury. 
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CURRENT TOPICS AND CASES. 

The case of " Canada Revue " v. Fabre, Q. R., 6 S. C. 436, 
is an interesting and important addition to the juris- 
pmdence on the subject of religious denominations in 
this province. It is hardly necessary, as regards the 
majority of our readers, to say that the action was brought 
by a newspaper against the Roman Catholic archbishop 
of the diocese of Montreal, for the recovery of damages 
caused by the issue of a circular, forbidding the members 
of the Church to read or support the plaintiff's newspaper, 
under pain of deprivation of the sacraments. Mr. Justice 
Doherty's treatment of the question is extremely able, 
and, applying but one, though not an unimportant, test 
to the judgment, it may be said that there is not a single 
position taken by the learned judge, in laying down the 
principles of law which serve as the basis of the de- 
cision, to which an enlii^htened member of any religious 
denomination, be he Roman Catholic or Anglican, Pres- 
byterian or Methodist, Congregationalist or Jew, can reas- 
onably take exception. The absolute equality before the 
law, of all religious denominations in this province, is 
clearly recognized throughout the judgment, and their 
right to maintain discipline among their members, who 
expressly or by implication have assented to their rules, 
is distinctly asserted. The limitations are that the rules 
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must be consistent with the law of the land, and secondly, 
that the tribunal or duly constituted authority of the 
body, must not act in an unfair or malicious manner. 
The Court did not find it necessary to rest its judgment 
to any extent upon the pretension that the circular in 
question, that is to say, the mandement issued by the 
archbishop, was a privileged communication, or that any 
^privilege whatever is enjoyed by the defendant by virtue 
of his office. The judgment rests entirely upon the broad 
grounds that the circular complained of was not in itself 
libellous ; that religious bodies in this province have the 
right to manage their affairs according to their own laws 
and rules — always assuming that the latter are not incon- 
sistent with the laws of the land ; and that the courts 
will not interfere with their internal government so long 
as there is no unfairness or malice, and the burden of 
proof is on the complainant to show that there has been 
unfairness or malice. In the present case it was held that 
the publication of the circular, to the members of the 
Catholic Church, was proved to have been made in the 
exercise of a right, and as it contained nothing which had 
been shown to be unfair or malicious, the injury thereby 
caused to the plaintiff' 's business did not give rise to an 
action of damages. In this view of the case it was unne- 
cessary lor the Court to decide whether the appel comme 
d'abus, which existed before the Cession, could now be 
entertained by the Superior Court, but his Honour held 
on this point that the appeal as it formerly existed had 
been absolutely extinguished when the country was 
ceded to Great Britain. It may be added that the author- 
ities cited by the Court are extremely apposite, and 
show that the decision is in harmony with English 
jurisprudence. 



In Kittson v. Duncan, Dec. 17, 1894, Mr. Justice Archi- 
bald held that the provision of law which authorizes 
notaries to make evidence in their own behalf establish- 
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iag their employment as notaries, extends only to such 
employment as specially appertains to the functions of a 
notary, and not to such services as may be performed by 
a notary acting as an ordinary agent. 



In a note published in the Strand Magazine, for January, 
the true history of Lord Brougham's plaid trousers, which 
used to be figured in Punch as an enormous check, is 
given as follows by Mr. William Lincolne : — " Among 
his lordship's enthusiastic admirers was a Huddersfield 
manufacturer, who, having turned out a remarkably 
good shepherd's plaid trousering, sent him a piece with 
compliments. He had a pair of trousers made from it, 
and when these were worn out, having the cloth still by 
him, he just had another pair made, and so on to the end 
of his days. My informant was a Huddersfield man, and 
what may be still more to the purpose, I saw his lordship 
^rearing a pair during what must have been his last 
public appearance on a platform at Newcastle some time 
in the sixties. He was then a mild-mannered, genial old 
gentleman, and as I listened to his old man's saws, it 
was hard to believe he could ever have been the fiery 
advocate of Queen Caroline, the indomitable Henry 
Brougham ! Sed quantum mutatus ab illo" 



SUPREME COURT OP CANADA. 

Ottawa, 15 January, 1895. 
Quebec] 

Ferbisr v. Trspannieb. 

Building — Want of repair — Damages — Art. 1055, G. 0. — Trustees^ 
Personal liability of— Executors— Arts, 921, 981a, C. G. 

Decisions of provincial courts resting upon mere questions of 
procedure will not be interfered with on an appeal to the Supreme 
Court of Canada, except under special circumstances. 

Where parties are before the court qud executors and the same 
parties should also be summoned qud trustees, an amendment 
to that effect is sufficient without the issue of a new writ. 
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Dame A. T. sued J. F. and M. W. F. personally as well as in 
their quality of testamentary executors and trustees of the will 
of the late J. F. claiming $4,000 damages for the death of her 
husband who was killed by a window falling on him from the 
thii-d story of a building, which formed part of the general estate 
of the late J. F., but which had been specifically bequeathed 
to one C. F. and his children for whom the said J. F. and M. W. 
F. were also trustees. The judgment of the courts below held 
the appellants liable personally as well as in their capacity of 
executors for the general estate. 

On appeal to the Supreme Court : 

Jffeldj affirming the judgment below, that the ap|)ellant8 wore 
responsible for the damages resulting from their negligence in 
not keeping the building in repair, as well personally as in their 
quality of trustees (d^heritiers fiduciaires) for the benefit of C. F.'s 
children, (Art. 1055, C. C.)i but were not liable as executors of 
the general estate. 

Appeal dismissed without costs. 

Taylor for appellants. 

Saint' Pierre, Q.C, for respondent. 



15 January, 1895. 
Quebec] 

Caldwell v. Accident Insurance Co. 

Partnership — Registered declaration — Art. 1835, C. C. — Cons. Stats. 
L, C, ch, 1, ch. 66 — Oral Evidence — Life Policy. 

In an action upon a life policy to recover amount payable to 
the surviving partners upon the death of one of the partnei-s, a 
notarial dissolution of the partnership duly registered, as well as 
a declaration of a new partnership, of which the deceased was 
not a member, and duly registered as provided by art. 1834, C. 
C, was set up as a defence to the action, and evidence was ten- 
dered to show that the deceased had continued to be a member 
up to the time of his death. 

Held, affirming the judgment of the court below, that oral 
evidence to contradict such declar.ition was iniulmissible, and that 
the action was properly dismissed. 

Appeal dismissed with costs. 

Abbott, Q.O., and Geoffrion, Q.C., for appellant. 

Cross, Q,G,y for respondents. 
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15 January, 1895. 
Quebec.] 

A'NQUs V. The Union Gas and Oil Stovb Co. 

Patent of invention — Business agreement to manufacture under — 
Letter of guarantee — Failure of scheme— Liability of guarantor. 

The chief object of an ai^reemcnt between A. and B. was the 
profitable manufacture and sale of ware's under a patent of inven- 
tion issued to A., and in consideration of advances by B. to the 
amount of $B,600, C. by a letter of guarantee " agreed to become 
a surety to B. for the repayment of the $6,000 if within 12 
months from the date of the agreement it should transpire that 
(if) for the reasons incorporated in said agreement, it should not 
be carried out." On an action brought by B. against C. for $6,000 
it was proved at the trial that the manufacturing scheme broke 
down through defects of the invention. 

JBeld^ affirming the judgment of the Court below, that C. was 
liable for the amount guaranteed by his letter. 

Appeal dismissed with costs. 

Martin df Gilman for appellants. 

GreenshieldSf Q.O.j for respondent. 



15 January, 1895. 
Qnebec] 

WSBSTER V. CoaPORATION OF ShKRBBOOKS. 

Quebec License Laws — 55 <Sf 56 Vic. ck. 11, sec. 26 — City of Sker- 
hrooke Charter — 55-56 Vic. (?A. 51, sec. 55 — Powers of taxation. 

By virtue of the first clause of a by-law passed under 55-56 
Vic, ch. 51, an act consolidating the charter of the City of Sher- 
brooke, the appellant was taxed five cents on the dollar on the 
annual value of the premises in which he carried on his occupa- 
tion as a dealer in spirituous liquors and in addition thereto, 
under clause three of the same by-law, was taxed *% special tax 
of $200 alHo for the same occupation. The act 55-56 Vic, ch. 51, 
pi-ovides at the end of subsection ** g " enumerating the kinds of 
taxes authorized to be imposed : " the whole, however, subject to 
the provinions of the Quebec License Act.*' The Quebec License 
Act, Art. 297 R S. Q. limits the powers of taxation for any 
municipal council of a city to $200 upon holders of licenses. 

Held, affirming the judgment of the Court below, (Q. R, 3 Q. 
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B. 559) that the power granted by 55-56 Vic, ch. 51, to impose 
the several taxes was independent and camalative, and as the 
special tax did not exceed the sum of $200, the by-law was intra 
vires, the proviso at the end of sub-sec. " g " not applying to the 
whole section, Taschereau and G-wynne, JX. dissenting. 

Appeal dismissed with costs. 

Pannetan, Q. (7., for appellants. 

Brown^ Q, C, for respondents. 

1 March, 1895. 
Quebec.J 

AapiN V. MsaoHANTS Bank. 

Appeal in matter of procedure — Art, 188 G. C. P. 

A judgment of the Court of Queen's Bench for Lower Canada 
(appeal side) held that a venditioni ea^onas issued by the Superior 
Court of Montreal, to which Court the record in a contestation 
of an opposition had been removed from the Superior Court of 
the district of Iberville, under aj*t. 188 C. C. P., was regular. 

On an appeal to the Supreme Court of Canada : 

Jffeld, that on a question of practice such as this, the court 
would not interfere, following the couree of the Privy Council as 
laid down in the Mayor of Montreal v. Broum (2 App. Cas. 184.) 

Appeal dismissed with costs. 

Lajoie, for appellant. 

Campbell, for respondent. 



15 January, 1895. 
Quebec] « 

Hunt v. Taplin. 

Contract of sale — Contre lettre — Principal and agent — Constrwition 

of contract. 

The sale of property in this case was rontrolled by a writing 
in the nature of a contre lettre, by which it was a/orreed as fol- 
lows : ''The vendor in consideration of the sum of $2,940 makes 
and executes this day a clear and valid deed in favour of the 
purchaser of certain pi*operty (therein described), and the pur- 
chaser for the term of three years is to let the vendor have con- 
trol of the said deeded property, to manage as well, safely and 
properly as he would if the said property was his own, and bar- 
gain and sell the said property for the best price that can be had 
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for tho samo, and pay the rent, interest and purchase money 
when sold, and all the avails of the said property to the purchaser 
to the amount of $2,940, and interest at the rate of eight per cent, 
per annum from the date of these presents, and then the said 
purchaser shall re-deed to the vendor any part of the said prop- 
erty that may remain unsold after receiving the aforesaid amount 
and interest." 

The vendor was at the time indebted to the purchaser in the 
sum of $2,941. The two documents were registered. The vendor 
had other properties and gave the purchaser a power of attorney 
to convey all his real estate in the same locality. The term of 
three yeai*s mentioned in the contre kttre was continued by 
mutual consent The vendor subsequently paid amounts on ac- 
count of his general indebtedness to the purchaser. It was only 
after the purchaser's death that the vendor claimed from the heirs 
of the pui^chaser the balance above mentioned, of $1,470^ as owing 
to hira for the management of his properties. 

Held, reversing the judgment of the Court of Queen's Bench, 
and restoring the judgment of the Superior Court, that the proper 
construction of the contract was to be gathered from both docu- 
ments and dealings of the parties, and that the property having 
been deeded merely as security it was not an absolute sale, and 
that plaintiff was not M.S.'s agent in respect of this property. 

Meld also, that the only action plaintiff had was the dctio man- 
data contraria with a tender of his reddition de compte. 

Appeal allowed with costs. 

Geoffriofij Q.C, and Buchan for appellants. 

H, B, Brown, Q.C, for respondent. 



9 October, 1894. 
Quebec] 

Hereford Ra^ilway Co v. Tbe Queen. 
51 ds 52 Vic. ch. 91, sees. 9, 14 (P.Q.) — Interpretation Act, sees. 19, 
R.S.Q — Railway subsidy — Discretionary power of Lieutenant- 
Govemar-in-Council — Petition of right — Misappropriation of 
subsidy monies by order-in-council. 
Where money is granted by^he Legislature and its application 
is prescribed in such a way as to confer a discretion upon the 
Crown, no trust is imposed enforceable against the Crown by peti- 
tion of right. 
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The appellant railway compaDV alleged by petition of right 
that by virtue of 51 & 52 Vic. eh. 91, the Lieutenant-Governor- 
in-Coanoil was authorized to grant 4,000 acres of land per mile 
for 30 miles of the Hereford Bailway ; that by an Order-in- 
Council dated 6th August, 1888, the land subsidy was converted 
into a money subsidy, the 9th section of said ch. 91, 51 & 52 Yic, 
enacting that '4t shall be lawful,'' etc., to convert ; that the 
company completed the construction of their line of railway, re- 
lying upon the said subsidy and Order-in-Council, and built the 
railway in accordance with the act 51 & 52 Yic. ch. 91, and the 
provisions of the Railway Act of Canada, 51 Vic. ch. 29, and they 
claimed to be entitled to the sum of $49,000, balance due on said 
subsidy. The Crown demurred on the ground that the statute 
was permissive only, and by exception pleaded inter alia, that the 
money had been paid by Order-in-Couucil to the sub-contractors 
for work necessary for the construction of the road ; that the 
president had by letter agreed to accept an additional subsidy on 
an extension of their line of i*ailway to settle difficulties, and 
signed a receipt for the balance of $6,500 due on account of the 
first subsidy. The petition of right was dismissed. 

Held, that the statute and documents relied on did not create 
a liability on the part of the Crown to pay the money voted to 
the appellant company enforceable by petition of right, Tasch- 
ereau and Sedgewick, JJ., dissenting ; but, assuming it did, the 
letter and receipt signed by the president of the company did not 
discharge the Crown from such obligation to pay the subsidy, 
and payment by the Crowp of the sub-contractor's claim out of 
the subsidy money, without the consent of the company, was a 
mis-appropriation of the subsidy. 

Appeal dismissed with costs. 

Brown^ Q.C., and Stuart, Q,C., for appellants. 

Drouin, Q.G,, for respondent. 



15 January, 1895. 
Exchequer Court.] 

DbKutpsr v. VanDulkbn. 

VanDulkin v. DbKutpbr. 

Trade mark-jurisdiction of court to restrain infringement — Effect 
of — Rectification of register. 

In the certificate of registration the plaintiffs' trade mark was 
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described as coDsisting of ** the representation of an anchor with 
the letters * J . D. K. & Z. ' or the words * John DeKuyper & Son, 
Rotterdam, & Co.' as per the annexed drawings and application.*' 
In the application the trade mark was claimed to consist of a 
device or representation of an anchor inclined from right to left 
in combination with the letters *J.D. K.&Z.' or the words 
* John DeKuyper, &c. Rotterdam,' which, it was stated, might be 
branded or stamped upon barrels, kegs, cases, boxes, capsules, 
casks, labels and other packages containing Geneva sold by 
plaintiff. It was also stated in the application that on bottles 
was to be affixed a printed label, a copy or fac simile of which 
was attached to the application, but there was no express claim 
of the label iiseif as a trade mark. This label was white and in the 
shape of a heart, with an ornamental border of the same shape, 
and on the label was printed the device or representation of the 
anchor with the letters * J. D. K.&Z.' and the words ' John 
DeKuyper & Son, Rotterdam,' and also the words * Gen nine 
Hollands Geneva' which it was admitted were common to the trade. 

The deifendants' trade mark was, in the certificate of registra- 
tion, described as consisting of an eagle having at the feet ' V. 
D. W. & Co.,' above the eagle being written the words * Finest 
Hollands Geneva; ' on each side are the two faces of a medal, 
underneath on a scroll the name of the firm * Van Dulken, Weil- 
and & Co.' and the woM ^ Schiedam,' and lastly at the bottom 
the two faces of a third medal, the whole on a label in the shape 
of a heart (le tout sur une Etiquette en forme de cceur). The 
colour of the label was white. 

Heldj affirming the judgment of the Exchequer Court, that the 
label did not form an essential feature of the plaintiffs' trade 
mark as registered but that, in view of the plaintiffs' piior use of 
the white heart-shaped label in Canada, the defendants had no 
exclusive right to the use of the said label, and that the entry of 
registration of their trade mark should be so rectified as to make 
it clear that the heart-shaped label formed no part of such trade 
mark. Taschereau and Gwynne, JJ., dissenting on the ground 
that the white heart-shaped label with the scroll and its constit- 
uents was the trade mark which was protected by registration, 
and that the defendants' trade mark was an infringement of such 
trade mark. 

Appeal dismissed with costs. 

Ahbotty Q. C, and Campbell^ for appellants. 

Ferguson, Q. C, and Merrill^ for respondents. 
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15 January, 1895. 
Nova Scotia.] 

HsiD V. Crbighton. 

Chattel mortgage^ Affidavit of bona fides — Gnapliance with statutory 
forms —Change of possession — Levy under executions-Abandon- 
ment. 

N. executed a chattel mortgage of his effects and shortly after- 
wai*d8 made an assignment to one of the mortgagees in trust for 
the benefit of his creditors. The assignee took possession under 
the assignment. 

Heldy affirming the decision of the Supreme Court of Nova 
Scotia, that there was no delivery to the mortgagees under the 
mortgage which transferred to them the ^possession of the 
goods. 

The Bills of Sale Act, Nova Scotia, R.S.N.S. 5th ser. ch.92, 
by 8. 4 requires a mortgage given to secure an existing indebted- 
ness to be accompanied by an affidavit in the form prescribed in 
a schedule to the act, and by s. 5, if the mortgage is to secure a 
debt not matured the affidavit must follow another form. Ej s. 
11 either affidavit must be " as nearly as may be " in the forms 
prescribed. A mortgage was given to secure both a present and 
future indebtedness, and was accompanied by a single affidavit 
combining the main features of both forms. 

Htldy affirming the decision of the Court below, Gwynne, J., 
dissenting, that this affidavit was not '* as nearly as may be " in 
the forms prescribeci , that there would have been no difficulty 
in complying strictly with the requirements of the act; and 
though the legal effect might have been the same, the mortgage 
was void for want of such compliance. 

Appeal dismissed with costs . 

Russell, Q'C, for appellant. 

Bordon^ Q.C,,dk Roscoe, for respondent. 



15 January, 1895. 
Nova Scotia.] 

^ Doyle v. McPhee. 

Deed — Description of land — Extent — Terminal point — Number of 
rods — Railway company, 

A deed conveyed a lot of land and also ^* a strip of land 
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twenty-five links wide running from the eastern Bide of the 
aforesaid lot along the northern side of the railway station ahout 
twelve rods unto the western end of the railway station gi-ound, 
the said lot and strip together containing one acre more or less.'* 
Held, revei*sing the decision of the Supreme Court cf Nova 
Scotia, Taschereau, J., dissenting, that the strip conveyed was 
not limited to twelve rods in length, but extended to the westeim 
end of the station which was more than twelve rods from the 
starting point. 



Bass, Q. 0., for appellant. 
Mclrmes for respondents. 



Appeal allowed with costs. 



15 January, 1895. 



Ontario.] 

GaAia V. Samubl. 
Promissory note — Consideration — Transfer of patent right — Bills of 
Exchange Act, 53 Vict. (C.) c. 33, s, 30, s,s, 4. 

C. and F: were partners in the manufacture of certain articles 
under a patent owned by F. A creditor of F. for a debt due prior 
to the partnership induced G. to purchase a half interest in the 
patent for $700 and join with F. in a promissory note for SI, 000 
in favour of said creditor, who, also as an inducement to F. to 
sell the half interest, gave the latter S200 for his pei*sonal use. In 
an action against 0. on this note, 

Held, reveraing the decision of the Court of Appeal, Tasch- 
ereau, J., dissenting, that the note was given by C. in purchase 
of the inteiest in the patent, and not having the words ''given 
for a patent right'' printed across its face, it was void under the 
Bills of Exchange Act., 53 Vict. (C.) c. 33, s. 30, s.s. 4. 

Appeal allowed with costs. 

Moss, Q.C., and Thompson for appellant. 

Watson, Q.C, and Parkes for respondents. 



THE SUPREME COURT— CITATION OF AUTHOR- 
ITIES. 
To the Editor of the Legal News : 

Sir, — On this head — one of much importance to the public as 
well as to the Bar of the Dominion — a new rule seems to have 
been laid, by the Bench, which calls for some notice. The 
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announcemont of it appears, thuH, in a local press report, of the 
19th inst. 

ScBNB IN A Court. 

An interesting episode occurred in the Sapreme Court on Saturday^ 
morning. It was during the trial of the case of Lewis v. Alexander, and 
Mr. McCarthy commenced to read from some authority the definition of 
a drain. The extract was a short one, in fact beinj; only seven lines in 
length, but the Chief Justine did not allow Mr. McCarthy to get started 
before he interrupted him and reminded him of the rule (instituted eigh- 
teen months ago) that no reading from text or other books would be 
allowed. 

Mr. McCarthy replied that it was very short and it would be impossible 
for him to make the point without bringing in his definition. His Lord- 
ship was obdurate however, saying the rule had been made. 

Mr. McCarthy replied that possibly it had been made, but it could not 
be enforced. 

The chief said that it was a rule that was enforced in every court where 
the English language was spoken. 

Mr. McCarthy returned in emphatic [tones:—** My Lord, I think that 
by this time I have had some experience with courts where the English 
language is spoken, and I sav that such a rule is not enforced , except 
possibly in this court." 

His Lordship said that while he could not prevent counsel speaking, 
he could and would adjourn the court. / 

Mr. McCarthy's reply to this was that he was there to protect the 
interests of his clients, and if he could not be heard in that court he 
would have to seek redress .elsewhere. 

His Lordship evidently took this to mean that if the rule were enforced 
Mr. McCarthy would bring the matter before parliament, for he replied 
that he didn't intend to be threatened. 

The matter then dropped, but when it came to his reply, Mr. McCarthy 
read several extracts without any interference from the bench. 

As to the question, which of the two is right, as to the rule, 
ad fioc, in other courts, I undertake not to say. To me, so far as 
my own experience and reading go, it seems exceptional ; and I 
roust confess my inability to see or even conceive, subjectively, 
any good reason for it. The relative status of Bench and Bar— 
I have always regarded — requires, necessarily, citation, textual, 
of lav^, and even of authoritative fact from books in proper 
argument ad rem. The duty of the Bar is to arraj' lav^ and fact 
before the Bench. Quare, How is that to be done save by 
appropriate citation, book in hand, with due exhibition to Bench 
and Counsel on the other? How enlighten {^' eclair cir'') the 
judicial mind to an intelligent apprehension of a case ? 
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Moreover, as to the Snpreme Court in qaestion, constitated as 
it is of six judges, only two of whom are of the Province of Que- 
bec, and conversant with French law there governing, it strikes 
me as necessary that quoad the other four, there must, by com- 
petent counsel, arguendo^ not only be a reading of actual text, 
but an intelligent translation of it. Some counsel of the Quebec 
BtLV^inter alios^ even with acceptance, amongst them the late Mr. 
Laflamme (a leading practitioner at that Bar) were in the habit 
of reading in English from the French. No /acfwm, as made by 
rule, can supply such de&iderata. Practically, under the rule in 
question, a Quebec case, based on French law, is denied hear in rr ; 
and so, ia fact, as to all cases, wherein the Court may enforce 
its rule.* 

I state this with all due respect to the Court; but the anom- 
aly — ^grievance, I may say — is too grave to be left unnoticed. 
With the constitution and working of this highest court of our- 
Dominion, it behooves Government to act in the best interests of 
the people in genei*al concerned. If evil it be, the remedy rests 
somewhere. 

Onlooker. 



A VETERAN REPORTER. 

The Law Journal (London), in announcing the decease of Mr. 
Finlason, well-known to the legal profession all over the world 
as one of the authors of Foster k Finlason's Reports, says: — 

It is with regret that we announce the death, at the age of 
seventy-six, of Mr. William Francis Finlason, which took place 
on Monday, March II, at his residence, 12 C.'impden Hill Road, 
after a brief but severe attack of asthma. By his death the 
common law courts have been deprived of a most familiar (igure, 
and the profession has lost one of its most popular members. As 
head of the staff of law reporters for the Times in the Queen's 
Bench Division, he was brought into constant contact with mem- 
bers of the Bench and the Bar, all of whom held him in great 
esteem. A few mont hs ago Mr. Justice Cave had occasion to 
refer to a report from his pen, and availed himself of the oppoi- 
tunity to pay a handsome tribute to the manner in which he hud 
always discharged his duties. Mr. Finlason was without a rival 
in the ease with which he wiote his report in long hand while 
the trial was proceeding. Though written with striking rapidity, 
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his reports, however complicatod the facts with which they 
dealt, could always bear the tost of investigation by the coansel 
engaged in the cases. During the fifty years he acted as chief 
legal reporter to the London Times he witnessed a vast number 
of interesting changes in the administration of the law and in 
the personnel of the Bench ; and he acquired an enormous store of 
anecdotes, which he was wont to relate with considerable skill. 
His comparatively sudden death is all the more regrettable on 
account of the unfinished state of the volume of reminiscences on 
which he was known to be engaged. During his long career at 
the Bar he made a large number of contributions to lo^^al liter- 
ature, among which we may mention * A Selection of Leading 
Cases on Pleading and Parties to Actions (1600-1844), 'with Prac- 
tical Notes,' published in 1847 ; * A Few Words on the Law with 
Special Reference to Coimty Court Suits and Actions at Law ' 
(1850) ; * Report of the Trial and Preliminary Proceedings in the 
Case of The Queen on the Prosecution of G. Achilli v. Dr. Newman, 
with Notes, particularly on the Practice of the Court of Inqui- 
sition* (1852); * Commentaries on Martial Law, with Com- 
ments upon the Charge of the Lord Chief Justice (Cockburn) 
in the Jamaica Case* fl867); * Report of the Case of 
The Qmen v. Jolm Eyre &c,^ (1868); * Justice to a Colonial 
Governor ; or, Some Considerations on the case of Mi*. Eyre ' 
(1868) ; * A Review of the Authorities as to the Repression of 
Riot or Rebellion ' (1868) ; ' Dissertation on the History of 
Hereditary Digirities, Particularly as to their Course Of Descent 
and their Forfeiture by Attainder, with Special Reference to the 
Case of the Earldom of Willes;* * Report of the Case of 7%e 
Qaeen v. Gumey and others in the Court of Queen's Bench, with 
an Introduction containing a History of the Case' (1870); 
* Report of the Case of Twycrossv. Grant in the Court of Common 
Pleas and Court of Appeal, with Introductory Notes' (1877) ; 
'Judgment of the Judicial Committee in the Folkestone Ritual 
Case (^Ridsdale v. Clifton}' 1877; * An Exposition of our Judicial 
System as Reconstructed under the Judicature Acts.' Mr. Finla- 
son was joint author of * Foster and Finlason's Reports of Cases.' 
He was also editor of * Reeves's History of the English Law.' 
Mr. Finlason was called to the Bar at the Middle Temple in 1851, 
but his legal career began some ten years earlier. He entered as 
a student in 184), and for some years practised Jis a special 
pleader under the Bar. It was during these ye&rs that he 
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acquired his first experience of reportinii:, a considerable part of 
the time being ftpent in the gallery of the House of Commons. 
He wns elected a Bencher of the IVf iddle Temple a few years a^o. 
Mr. Finlason carried into private life the qualities of geniality 
and courtesy which distinguiithed him in the Courto, and was 
never kno>> ii to say the word that wounds. 



Sir Ilenry James writes to the Times: * I have to day received 
communications from members of the Bar desiring that some 
expression ^f the opinion entertained by our profession of the late 
Mr. W. F. Finlason should be made public. I have no claim to 
speak on behalf of the Bar, but I hope I shall be forgiven if, 
being probably Mr. Finluson's oldest friend now in active practice, 
I usurp the privilege of recording the high estimation in which 
my old friend was held. Although possessing many gifts and 
much learning, Mr. Finlason's uncontentious disposition caused 
him to turn away from the struggles of advocacy. But he loved 
the study of the law, and so pmtited by it that a great store of 
legal lore was his ; and, pleasantly drawing: from it, he with open 
hsiiid gave knowledge to others who oftentimes by his aid were 
enabled to win honours from arguments which in truth belonged 
to him. Mr. Finlason was more than a lawyer. He was deeply 
versed in every phase of our constitutional history ; and so a 
politician could seldom meet with a more pleasant or instructive 
companion than he. Literature, too. he loved, and with men of 
letters he had mingled much. Charles Dickens was his earliest 
friend, and together, before ** Pickwick " was written, they had 
strolled through the streets of Ipswich fixing upon localities 
now made familiar throughout the world. With such knowledge 
and experiences were mingled great power of expression and the 
highest hcnse of humour. And so, for a long time past, men have 
regaided it as a privilege to g&ther around and listen to the 
pleasant talk of him who is gone. And so today in our Courts 
there is a great blank, and long will it be before the loss of this 
gifted man and true friend will cease to be mourned by all who 
knew him.' 

CRIMINAL LUNA TICS. 
Attention has been again drawn by severnl recent cases to the 
law as to criminal lunatics. A man named Sandilands, released 
from an asylum on November 24, after eighteen month.V deten- 
tion, was on December 15 brought before a magist]*ate on a 
charge of obtaining jewellery by fraud. In this case the prisoner's 
father arranged to remove him without delay to an asylum, and 
the magistrate, if coj-rectly reported, took the somewhat novel 
course of binding the father to bring up the son for judgment if 
called on. As the case was not one which could be summarily 
dealt with the legality of this order is doubtful, but no harm is 
likelj' 10 result from the course adopted, as the insanity did not 
involve any attacks on human life. In a second case an aged 
man, charged with acts of indecency and committed for trial, has 
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been Bent to an aBjlum without arraignment, but the Common 
Serjeant has not yet decided what ought to be done about enlarg- 
ing or discharging the recogniHauceg of the prosecutor and the 
witnesses. But the most important cases, from the public point 
of view, are those of lunatics who kill their fellow-citizens. In 
the case of the Kensington murder it has been suggested that if 
the accused is insane he should at once be sent off to an asylum 
by an oi*der of the Home Se'cretary ; and in the case of Matthews, 
charged with a murder at iiethnal Green, such an order has ac- 
tually been made. It was a novelty and puzzled the magistrate, 
who ultimately marked the charge-sheet, ' Eemoved to a lunatic 
asylum by order of a Secretary of State.* But the proceeding was 
perfectly legal, though we shall have something to say about 
its policy. 
The law as to criminal lunatics stands now thus : — 

1. If it is proposed to discontinue a prosecution on indictment 
against a man on the gi*ound of his insanity at the time when 
the act charged was done, a juiy may be impannelled to decide 
whether the accused was or is a lunatic (39 & 40 Geo. III. c. 
94, 8. 2). 

2. If a question arises whether an accused person is sufficiently 
sane to ploud to an indictment, a preliminary issue as to his 
sanity is usually tried by a jury (39 & 40 Geo. III. c 94, s. 2). 

3. Upon the trial the jury could acquit for insanity (39 & 40 
Geo. III. 0. 94, s. 2). This power is not in terms abrogated, and 
we have known cases in which a quarter sessions jury has suc- 
cessfully been invited by the defendant's counsel to acquit on 
this ground ; but the regular procedure is now to find the ac- 
cused guilty, but insane, under the Trial of Lunatics Act, 1883 
(46 & 47 Vict. c. 38, s. 2), In each case the vei-dict of a jury is 
obtained, and in each case it is followed with the dame result — 
detention in a lunaiic asylum during Her Majesty's pleasure. 

4. But the Criminal Lunatics Act, 1884 (47 & 48 Vict. c. 64), 
appears to introduce a fourth mode of disposing of the accused. 
By section 16 of that Act * prisoner' is <lefinod as any person 
committed to a prison or place "f confinement to which a person 
may bo committed, whether mi remand or for trial, and section 2 
empowers a Secretiiry of Stuto to send to a criminal lunatic 
asylum any prisoner (not under senlem-o of death) wh*) is cer- 
tified as insane by two me-lical practitioners called in at the 
instance of the visiting justices of the prison. 

On the wording ol this enactment the certificate and order of 
detention ma}'^ precede and be substituted for the verdict of a jury 
nt the trial. But it is somewhat dangerous to adopt such a 
method. On the one side, in the ca>e of well-to do criminals it 
would seem to avoid the scandal of the trial ; on the other, it 
deprives the accused of the verdict of a jury as to his sanity, to 
which he has hitherto been entitled, and to which, if not a 
prisoner, he would be entitled under the Lunacy Act, 1890. — 
London Law Journal. 
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CURRENT TOPICS AND CASES, 

A considerable amount of space is given in the present 
issue to an able review of the question whether substitu- 
tions of movables were permitted in this province before 
the promulgation of the Civil Code. The Code expressly 
authorized them, and the enactment was not indicated by 
the Commissioners as being new law. The cases which 
have come before the courts in recent years appear to be 
cases in which such substitutions were made, and even if 
the authorities which support the view of the codification 
commissioners were less convincing, it is satisfactory 
that the Court of Appeal has come to the conclusion not 
to disturb the settlements made by parties who appear 
to have been advised by their counsel that the law at 
the time they were made, as subsequently declared by 
the Code, permitted such substitutions. It may be 
stated that the delay in the publication of the report of 
the Simpson case, we understand, is due to delay in 
obtaining the notes of one of the learned judges. 
The written opinion in question was supposed to have 
been mislaid, but it subsequently appeared that it had 
been handed by the learned judge to one of the counsel 
in the case, and was by him transmitted to England for 
the purposes Qf tl^e appeal to the Privy Council. 
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In moving the second reading of the Evidence in 
Criminal Cases Bill, in the House of Lords, Lord Hals- 
bury called attention to some curious anomalies which 
have been permitted to exist in England. In certain 
Acts there is a provision which enables accused persons 
to give evidence on their own behalf, but it is often a 
task of considerable difficulty to determine whether the 
accused are entitled to the benefit of the provision. His 
lordship related an incident that took place in a trial 
before the Recorder of London. Two persons were 
indicted for an offence, and each of them desired to call 
his wife to give evidence in his behalf. They were 
informed that if the women were their wives they could 
not be called, whereupon one of the men said that he 
was not married to the woman he wished to call, though 
they had long lived together. On this the man was 
judicially informed that this woman could be called to 
give evidence, and she was called and made a credible 
witness ; but in the other case, as the accused was 
married, the woman could not be called. In another 
case it was stated that a prisoner about to be sentenced 
to death for murder declared that he could have proved 
where he was at the time of the murder if the law had 
permitted him to be called to give evidence. The Lord 
Chancellor entirely concurred in the observations of 
Lord Halsbury. 



The new Income-Tax Act in the United States affects 
all citizens residing abroad whose income derived from 
any source in the United States is not under |4,000. 
The rate is two per cent. There are certain exceptions, 
e, g,y in computing income for purposes of taxation no 
account is to be taken of dividends received on the stock 
of any corporation which pays income-tax on its net 
profits as provided by the Act. 



The English House of Commons, in the election of 
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Mr. Q-tJly, Q.C., to the Speakership, bore remarkable 
eyidence to their confidence that an able man with legal 
training can speedily acquire the special or technical 
knowledge necessary to qualify himself for one of the 
most important and dignified positions in the United 
Kingdom. Mr. G-uUy has not been a regular attendant 
of the House since he became a member — ^in fact it is 
stated that his visits to the chamber have been extremely 
few. But Mr. G-uUy is a clever lawyer, and he also 
possesses the other qualifications of courtesy, firmness, 
and impartiality necessary to fill the chair with credit, 
and the House evidently believed that the technical 
knowledge would not be lacking long, and it elected 
him accordingly. 



BXCHEQUBE COUET OP CANADA. 

Ottawa^ 4 March, 1895. 
Before Bubbidge, J. 
Henry F. Coombs, suppliant, and The Queen, respondent. 

Contract — Common carrier — Railway passenger's ticket — Condition 
printed on face — No stop over — Continuous journey , 
The suppliant, who was a manufacturers' agent and traveller, 
purchased an excursion ticket for passage over the Intercolonial 
railway between certain points and return within a specified 
time. On the going half, printed in capitals, were the words, 
'^ good on date of issue only,'' and immediately thereunder in 
full-faced type, " no stop over allowed." He knew there was 
printing on the ticket, but put it into his pocket without reading 
it. He began the journey on the same day he purchased the 
ticket, but stopped off for the night at a station about half-way 
from his destination on the going journey. The next morning 
he attempted to continue his journey to such destination by a 
regular passenger train. Being asked for his ticket he preuented 
the one on which he had travelled the evening before, and was 
told by the conductor that it was good for a continuous passage 
only. On his refusal to pay the prescribed fare for the rest of 
the going journey, the conductor put him off the train at a 
proper place, using no unnecessary I'orce therefor. 
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Reldf that issuing to the suppliant a ticket with the condition 
plainly and distinctly printed upon the face of it was in itself 
reasonably sufficient notice of the conditions upon which such 
ticket was issued ; a,nd if, under the circumstances, he saw fit to 
put the ticket into his pocket without reading it he had nothing 
to complain of except his own carelessness or indifference. 

C, N. Skinner, Q.G., and H. A. McKeoton, for suppliant. 

E, L.Newcomhe^ Q.G., {D.MJ.,) and J. A. Belyea, for respon- 
dent. 



Ottawa, 18 March, 1895. 
The Qusen v. St. John Gas Light Company. 
City of St John— Barbour o/~40 Vict, ch. 38 (N.B.)— Inter- 
ference with navigation and fishing — Restraining same — 
Federal and Provincial Eights. 

1. The Harbour of the City of St. John is not one of the public 
harbours which by virtue of the 108th section and 3rd schedule 
of The British North America Act, 1867, became at the Union 
the property of Canada. It is vested in the Corporation of the 
City of St. John who are the conservators thereof, and who have 
certain rights of fishing therein for the benefit of the inhabitants 
of the City. 

2. Notwithstanding such ownership of the harbour by the 
Corporation of the City of St. John and their rights therein, the 
Attorney-General of Canada may file an information in this 
Court to restrain any interference with or injury to the public 
right of navigation or fishing in such harbour. 

3. By the Act of Assembly of the Province of New Brunswick, 
8 Yict., c. 89, section 16, incoi'porating the defendants, they 
were prohibited from throwing or draining into the harbour of 
St. John any refuse of coal tar or other noxious substance that 
might arise from their gas works, under a penalty of £20. 

Held, that the remedy so provided was cumulative and that 
while the repeal of the provision might relieve the defendants 
from the penally prescribed by the Act, such repeal would not 
legalize any nuisance they might commit by throwing or per- 
mitting to drain into the harbour the refuse of coal tar or other 
noxious substance that might rcHult from the manufacture of gas' 
at their tanks. 

4. Semble: That while an exception granted by the Minister 
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of Marine and Fishenes under sub-section 2, of 31 Yict., c. 60, 
s. 14, may be a good defence to a prosecution for the penalty 
therein prescribed, it would not afford a good answer to an 
information to restrain any one from throwing any poisonous or 
deleterious substance into waters frequented by fish, if the act 
complained of constituted an injury to or interference with some 
right of fishing existing in such waters. 

6. By the Act of Assembly of the Province of New Brunswick, 
40 Yict, c. 38, authority was given to the defendants to con- 
struct a sewer with the sanction of the Governor-General of 
Canada, (which was obtained), from their gas works to the 
harbour for the purpose of carrying off the refuse-water from 
such works; it was further provided by the Act that the drain 
should be laid under the supervision of the Common Council of 
the City, and that no discharge therefrom should take place or 
be made except upon the ebbing of the tide, and at such times 
during the ebbing of the tide, as the Common Council should 
direct. After the drain was constructed it appeared that at 
times tar had been suffered to escape with the refuse water 
through the drain into the harbour, but that the discharge of 
refuse water when separated from the tar had not been injurious 
to the fisheries carried (fti in the harbour. 

Under these circumstances, the Court granted an order 
restraining the discharge of tar and other noxious substances 
through the drain by the defendants, and further restraining 
them from allowing any discharge therefrom except at the 
ebbing of the tide, and at such times during the ebbing of the 
tide as the Common Council of the City of St. John might direct. 

b'. Held, that whilst the legislature of New Brunswick could 
not at the time of the passage of the Act of Assembly, 40 Yict., 
c. 38, legalize such an interference with or injury to the right of 
navigation or fishery as would amount to a nuisance, they could 
authorize the construction of a drain to carry the refuse water 
from the defendants' works to the harbour, and so lonc^ as the 
discharge of such refuse water through the drain did not amount 
to a nuisance there was no ground upon which to enjoin the 
defendant company to remove their sewer or to abandon the use 
of it. 

J. G. Forbes, Q.C., and L. H. Currie, for Crown. 

J. D. Hazen, for defendants. 
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Ottawa, 6 December, 1894. 
The Dominion Bag Co. (Ltd.), claimants, and The Queen, 

defendant. 
Revenue laws—E.S.C. c, 33, items 261 and 6t3— 5t-58 Vict, c. 38, 
item 621 — Comtruction — Importation of Jute cloth. 

In coDstroing a clause of a Tariff Act which governs the 
imposition of duty upon an article which has acquired a special 
and technical signification in a certain trade, reference must be 
had to the language, understanding and usage of such trade. 

By item 673 of R. S. C, c. 33 : *' Jute cloth as taken from the 
" loom, neither pressed, mangled, calendered nor in any way 
" finished, and not less than forty inches wide, when imported 
" by manufacturers of Jute bags for use in their own factories" 
was made free of duty. 

By item 261 of such Act it was pi*ovided that manufactures 
of Jute cloth not elsewhere specified should be subject to a duty 
of 20% odvaferem. 

The claimants, who were manufactui*ers of Jute bags, had for 
a number of years imported into Canada Jute cloth cropped 
after it was taken from the loom. It was, amongst othei-s, a 
reasonable conBtruction of item 673 that the Jute cloth so 
cropped should be entered free of duty, and in this construction 
the importei*s and the officers of Customs had concurred dm*ing 
such period of importation. 

Held, that notwithstanding the provisions of the Interpretation 
Clause (m) of sec. 2, B. S. C, c. 32, inasmuch as the cloth in 
question had been, in good faith, entered as free of duty and 
manufactured into Jute bags and sold, and it would happen that 
if another construction than that so adopted by the importers 
and Customs' Officers was now put upon the statute the whole 
burden of the duty would fall upon the importers, the doubt as 
to such construction should be resolved in their favour. 

Qucere, whether the words used in section 183 of The Customs 

Act, (as amended by 51 Vict., c. 14, s. 34), " the Court 

shall decide according to the right of the matter '' were intended 
by the legislature in any way or case to fVee the Coui't from 
following the strict letter of the law, and to give it a discretion 
to depart therefrom if the enforcement, in a particular case, of 
the letter of the law, would, in the opinion of the Court, work 
injustice. 

I>. Mdcmaster, Q.C., and F. S: Maclennan, for claimants. 

W. D. Hogg, Q.C., for Crown. 
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Ottawa, 29 October, 1894. 

Landry, (defendant) appellant, and Ray, Aylwin, J. Boswell, 
V. BoswBLL AND Sharples, (plaintiffs) respondents. 

Appeal from local Judge in Admiralty — The Admiralty Act, 1891, 
(54-55 Vict.y c, 29) — Interference loith finding of fact. 

On appeal from a judgment of a local Judge in Admiralty, 
under section 14 of The Admiralty Act, 1891, (54-55 Vict., c. 29), 
the Court will not interfere with a finding of fact by the local 
judge, unless it is satisfied beyond a reasonable doubt that the 
evidence does not warrant such finding. 

The Attorney-General of Quebec and Belleau, Q.C., for appellants, 

Fentland, Q.C., for respondents. 

Ottawa, 29 November, 1894. 
Sinclair et al., suppliants, and The Queen, respondent. 
Oustcmis Duties— R. S, C, c. 32, a. 13—50-51 Vict., c. 39, items 88 
and 173 — Steel rails imported for temporary use during the 
construction of railway — Rate of duty, 

1. Steel rails weighing twenty-five pounds per lineal yai-d, to 
be temporarily used for construction purposes on a railway and 
not intended to form any part of the permanent track, cannot be 
imported free of duty under item 173 of The Tariff Act of 1887. 

2. In virtue of clause 13 of TAe Customs Act, (R S. C, c. 32), 
the Court held that such rails should pay duty at the ^me rate 
as tramway rails (under 50-51 Vict., c. 39, item 88), to which of 
all the enumerated articles in the Tariff they bore the strongest 
similitude or resemblance. 

A. F. May, for the suppliants. 
W. D. Hogg, Q.G,, for the Crown. 

Ottawa, 1 April, 1895. 

The Queen v. The Montreal Woollen Mells Company. 
Incidental demanrl — Counterclaim — Substantive cause of action — 

Pleading. 

A substantive cause of action cannot be pleaded as an inciden- 
tal demand or counter-claim to an information by the Crown. 
(See 50-51 Vict, c. 16, s. 23.) 

Wl D, Hogg, Q.C., in support of motion to set aside incidenta 
demand. 

F. S. Maclennan, contra. 
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DE8 SUBSTITUTIONS DE MEUBLES AY ANT LE 

CODE. 

MoDBieui* le B^dacteur, 

La Cour d'Appel ayant d^clar^ dans denz cansee {Simpson do 
La Banque JUblsan et Massue ds Massue) que des' snbatitations de 
meubles or^es avant le oode ^taient valides, ces deux jagements 
Bont vivement critiqu^B par M. B. Lafleur, avocat' difitinga^ de 
MoDtr^al. 

Dans ane ^tude ^labor^e publi^e dans le premier nom^ro de la 
Eevtie Legale, page 20, il essaie de d^montrer qu'il eat facile d'op- 
poBer aux autoritte cities par la Cour «ne liste de nomB d'aoteorB 
au moins auBsi importants, fioutenant la th^se qu'il defend, et 
qu'il y a lieu de douter Bi ceax-ci ne Temportent pas Bur lee pre- 
miers, sortout si i'on tient compte des dates de leurs ouvrages 
et des assertions hasard^es et inexaotes qu'ils r^pdtent Bouvent 
Tun apr^B Tautre, sans examen. 

Je regrette que les notes du juge filanchet dans la cause de 
Simpson & La Banque Molson ne soient pas encore publics, car 
il est impossible k ceux qui n'ont sous les yeux que le maigre 
r^sumd qu'en donne M. Lafleur de se former une opinion defini- 
tive sur le m^rite des citations qu'il ^num^re et la valeur des 
arguments qu'il en d^uit. Dans ces conditions, il serait pr^ 
mature, je le crois, et surtout injuste, d'admettre immMiatement 
avec lui que le juge qui a parie au nom du tribunal '' paralt croire 
que les seules autorit^s qui peuvent ^tre invoquees du cdttf oppose 
sont les causes de Blanchet v. Blanchet et Jaubert v. Walshj et que 
la cour elle-m6me semble ne pas avoir donne ^ Fetude de cette 
question un examen aussi approfondi qu'on etait en droit de Tat- 
tendre." 

Neanmoins, cette question est si interessante et surtout si im- 
portante pour la profession et le public, et Tappel que les editeurs 
de la Revue font d. ceux qui s'interessent an progr^s des etudes 
legales est si irresistible, que je n'ai pu resister k la curiosite bien 
legitime de faire quelques recherches sur ce Bujet, et aprds avoir 
jete un coup d'oeil rapide sur les autorites citees par M. Lafleur, 
je viens vous faire part du resultat de mes observations, persuade 
qu'elles serviront peut-^tre k eiucider cette question et k faciliter 
le travail du Conseil Prive, s'il est jamais appeie k reviser et k 
fixer definitivement notre jurisprudence sur ce point. 

PosonB d'abord la question : 

Dans le droit remain, suivi k ce i^ujet dans le ressort du parle- 
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ment do Paris, sinon comme loi du moinn comrae raison dcrito, 
lee BubBtitntionB de meubles ^taieot permises. 

L*art. 125 de rordonnance de 1629 modifiaitce droit en disant: 
^^ YouloDB anssi que lea dits fid^i-commis ne puissent avoir lieu 
'* poor le regard dos choBOs mobiliaires si ce n'est pour pierres 
'' pr^cieusos de fort grand prix, ni semblablement qii'il puisse 
" avoir lieu aux testaments des person nes rustiques qui, vraisem- 
" blablement, n'entendent ni la nature ni I'effet des substitutions 
" ni des fid^i-eommis/' 

II s'agit de savoir si cet article, et I'ordonnance elle-m@me, 
^taient suivis et ez^cutds comme loi en force, ou si Tun ou Tauti'e, 
ou tons les deux n'^taient pas tomb^s en d^su^tude dans la juri- 
diction du parlem ent de Paris lors de T^tablissement en ce pays 
du Conseil Sup^rieur qui, d'apr^s son ^dit de creation, 1663, 
devait '^ juger les causes civileset criminelles," non pas seulement 
suivant les lois et or^onnances du royaume« mais aussi, " y proc^ 
der, en autant qu'il se pourrait, en la forme et mani^re qui se 
pratique et se gai*de dans le ressort de la Cour du Parlement de 
Paris/' 

Les trois juges ^minents charge de r^iger nos lois sous forme 
de code, ont, il y a d^j£l assez longtemps, r^solu cette question 
dans le m§me sens que la cour d'appel vient de le faire, en ^non- 
yant non pas comme droit nouveau, mais comme droit ancien 
en force k cette ^poque, que *^ les biens meubles peuvent comme 
les immeubles ^tre Tobjet des substitutions." Art. 931, C.C. 

Le comity de legislation et le Parlement qui comptaient aiors 
aa nombre de leurs membres quelques-uns des avocats les plus 
habiles et les plus ^rudits de la Province, ont eux aussi, apr^s 
avoir pris connaissance de Topinion contraire du regrett^ Sir L. 
H. Lafontaine, cit^e par les codificateurs, adopts Tarticle 931 tel 
qu'il avait ^t^ sugg^r^ par ces derniers. 

Cette expression unanime d'opinion, accept^e dans le temps par 
tout le pays saps protestation ni remontrances, vaut certainement 
plus qu'un acte de notori^t^ sous Tancien regime et suffirait, d. 
lui seul, pour justifier les jugements de la cour d'appel. 

Je ne veux pas m'arrSter k examiner si Taction de la legisla- 
ture ne devrait pas ^tre, dans ces circonstances, conaid^r^e comme 
finale, et comme la discussion est ouverte et qu'il pent etre utile 
ou mdme n^cessaire de nous enqu^rir si la legislature et la cour 
d'appel ont commis une erreur, je vais proc^der de suite k exami- 
ner Buccinctement, et Tune apr^s Tautre, les citations faites par 
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M. Laflenr, en les faisant suivre d'autres citations ou d'expHca- 
lions qui serviront soit k en indlquer le vrai sens, soit k d^mon- 
trer qu'ollcs n'ont aucan rapport avec la questioti ddbattue et 
que, au lieu d'appuyer son plaidoyer, elles le repoussent et le 
d^truisent, laissant a chacun le soin de d^uire sea conclusions. 

Premiere citation. — Guyot, R4p, vo. Code. Get auteur apr^s 
avoir affirm^ que, pendant un temps, les avocats du parlement 
de Paris n'osaient citer Tordon nance de 1629, ajoute : ** Uepuis 
" environ un si^cle on a commence ^ la citer comme une loi sage 
** qui m^rite d'etre observ^e ; les magistrals n'ont pas fait plus 
** de difficull^ de la reconnattre. On volt dans un arr^t du 30 
" juin 1693, que M. d'Aguesseau aloi*s avocat gdn^ral, et depuis 
" chancelier de France," cite cette ordonnance comme une loi qui 
'* devait §tre suivie.'* 

Bemarquons que Parrot cit^ est post^rieur d. 1663, et qu*il ne 
s'y agissait pas de substitution, mais de savoir si on ^tait receva- 
ble ^ faire la preuve qu'un billet exc^ant 100 livres avail ^t6 
donn^ pour de Targent gagn^ au jeu. 

M. D'Aguesseau, alors ag^ de 25 ans et r^cemment nomm^ 
troisi^me procureur g^n^ral, dit: '* On ne pouvait pas dire qu*il 
'* fut non ]'ocevable 4 la preuve, s'agissant d*une somme de plus 
'* de 100 livres, parce que ce n'^tait pas le cas oii Tordonnance 
'^ voulait qu'elle ne fut pas regue ; au contraire, celle de 1629, 
" art. 140, permettait expressdment d'admettre cette preuve.'* 

II est facile de constater que la loi cit^e par D'Aguesseau 
comme devant §tre suivie, est Tordonnance de Moulins, 1566. II 
mentionne ensuite Toi'donnance de 1629, mais la premiere ^tait 
suffisante pour decider la cause. 

On salt d'ailleurs que Tordonnance de 1629, compos^e de 461 
article8,ne contenait qu'un petit nombre de dispositions nouvelles, 
et qu'il arrive assez souvent que des autenrs la mentionnent au 
lieu de la loi ant^rieure qu'elle reproduisait. 

Mais, de ce que certains articles de cette oi'donnance seraient 
ainsi cil^s, comme D'Aguesseau I'a fait, il n'est pas logique d'en 
conclure a priori que I'art. 125 qui prohibait les substitutions de 
meubles avait force de loi dans le ressort du parlement de 
I'aris. 

Ce qui ^tonne dans cette assertion de Guyot et de ses collabo- 
raleurs, c'estqu'ils aient pu ignorer I'opinion formellement expri- 
m^e par le meme d'Aguesseau sur cet article 125, et sur I'ordon- 
nance elle-meme, en plusieurs endroits de ses ceuvres, et surtoul 



THE LEOAL NEWS. 107 

en 1T4T, a une ^poque oil il ^tait parvenu au sommct do sagloire, 
car il est mort en 1751. 

Au nombre dos qnoBtions concernant les substitutions soumisoH 
aux parlement8 et aux conseils sup^rieurs de France par ce grand 
magistrate la premiere ^tait con^ue ainsi : ** Si la disposition de 
'^ Tart. 125 de Tordonnance de 1629 touchant la substitution des 
" Glioses mobiliaires doit €ti*e abrog^e dans les pays oil elle a eu 
*^ lieu jusqu'^ present, ou si elle doit ^tre ^tendue aux provinces 
" oil elle n'a pas ^t^ observe." 

Dans lee observations qu'il fait sur les r^ponses des parlements 
& cette question il dit, page 16 : '^ D*un cotd on a ^t^ frapp^ d*une 
" disposition expresse d*une ordonnance qui n'a eu cependant 
'* aucune execution depuis plus d'un si^cle que dans le seul par- 
** lement de Dijon, x^e qu'on a regaixl^ comme un t^Smoignage que 
" cette disposition n*a pas paru utile au bien de TEtat." 

Et, k la page 518, en parlant de la jurisprudence des parlements, 
il afELrme de nouveau la m^me chose en disant : 

** Tons, d. Texception d'un seul, ont ighor^ ou m^pris^ la dis- 
^* tinction faite contre les rustiques par I'ordonnance de 1629, ce 
** qui a eu lieu meme dans les parlements oii cette ordonnance a 
•* 4t4 enregistr^e. Le seul parlement de Dijon a suivi cette loi, 
'* mais avec une distinction qui d^truit sa jurisprudence." 

Yojons maintenant si la seconde affirmation de Guyot est plus 
exacte : 

*' Elle est pareillement citee par plusieurs auteurs, et notam- 
" ment par Bretonnier en divei*s endroits de son recueil de Ques- 
** tions de Droit, et par Fromental en ses Decisions de Droit ; il 
" parait qu'aujourd'hui on ne fait plus aucuno difficulty de la citer 
** ni de s'y conformer." 

Je n'ai pu me procurer Touvrage de Fromental, mais je possMe 
celui de Pillustre Bretonnier qui cite, lui aussi, I'oixlonnanco de 
1629 comme d'Aguesseau le fainait en 1693; mais lorsquil traite 
la question des substitutions, il dit, h la page 400 : ** L*ordon- 
" nance de 1629, art. 125, defend les substitutions de choses mo- 
" bili^res, si ce n'est pour choses pr^cieuses de fort grand prix ; 
" elle ne veut pas non plus qu'clles aient lieu dans les testaments 
'* des rustiques." ' 

" Cette ordonnance n'est suivie dans aucun cas au parlement 
" de Paris." 

Enfin, si on ouvre le mSme ouvrage de Guyot au mot ** substi 
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tatioD," — c'est le sujet de la mati^re en contestation, — on constate 
quelle est son opinion sur le point discat^, au passage suivant, 
section 2, page 4t5: *'L'article 125 de Tordonnance de 1629 
'' defend auz personnes rastiques de substituer par fid^i-oommis, 
" mais cette disposition n'a jamais ^t^ observ^e qu'au parlement 
" de Bourgogne." 

Deuxieme citation, — &ferlin, R^p. vo. Code. II reprodait tex- 
taellement les affirmations de Qayot et est, par consequent, sujet 
au mdme reproche. D'ailleurs, lui aussi, au mot ** substitution/' 
r^p^te que la disposition de Tarticle 125, qui defend aux personnes 
rustiques de substituer par fid^i-commis, n'a jamais et^ observ^e 
qu'au parlement de Bourgogne. 

Troisiime citation, — D^nisart, vo. code, tranche carr^ment la 
question. "Cette ordonnance, dit-il, ayant d'abord souHert de 
*' grandes difficult^s au parlement de Paris, et ayant ensuite ^t^ 
*^ annul^e du consentement du roi, comme on le voit au code ma- 
" trimonial (partie 1, k la fin), elle n'est pas regardde comme loi 
'* dans le ressort.*' 

M. Lafleur cite cette autorite pour la critiquer, car il pretend 
qu'il suffit d*ouvrir le code matrimonial pour constater que I'as- 
sertion de D^nisart est inexacte. 

Je ne puis partager son avis. 

L'auteur cite d'abord p. 115, le compte rendu de Talon an par- 
lement, 1644, dans lequel il affirme que " T^it n'ayant pas ^t^ 
" d^lib^r^ dans la compagnie, n'a point ^t^ execute *' ; THis- 
toire de Louis XII E par le P. Griffet, qui dit que 'Mes avocats 
" n'oserent le citer"; TAbr^g^ Chronologique du president 
Hdnault, qui dit; '* qu'elle n'a pas dtd observde dans la suite et 
" que les avocats ne la citent pas comme loi." Et il ajonte : " II 
^^ est inutile de rappeler de quelle manidre les autres historiens 
*^ rendent compte de I'enregistrement de I'ddit de 1629. Les 
** variations que Ton trouve entre ceux qui viennent d'etre cit^H 
" m'ont determine k avoir recours aux rdgistres du parlement.'* 

Et il etablit; ii Taide de ces registros, ce que Denisart affirme, 
c'est-d.-dire que le 7 septembre 1629, le roi avail dit h, sa cour du 
parlement : '* Je vous rendn mes ordonnances, afin que mon dit 
** parlement continue ses deliberations pour me faire ses remon- 
" trances sur icelles.*' 

Et il termine ainsi : '^ Le mercredi le parlement alia k Fon- 
*' tainobleau ; il ne fut pas question des ordonnances." 
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** Depnis, comrae le remarquent les historiens, TaflPaire de Fen- 
'* registrement do fat pas suivie, a cause de la disgrace de M. le 
** Garde des Sceaax, et T^dit ne se trouve pas & former partie des 
" ordonnances de Louis XI [I cot^es DDD qui commencent en 
" 1627 et finissent en 1632." 

Yoil^, je crois, trois autorit^s k ajouter 4 celles de la Com* 
d'Appel, si elle ne les a pas d^j^ invoqu^es. 

Quatritme citation. — Isambert, — Kecaeil g^n^ral des anciennes 
lois Fran^aises. Get oavrage contient, il est vrai, Tordonnance 
de 1629, avec Tentr^e : ^ Keg. avec modifications an parlement 
'^ de Paris les six, sept et seize mars, les huit, neuf, onze et treize 
" mai de la m@me ann^e." Mais le lecteor est r^fere an som- 
maire des stances du parlement sur cette verification qui se trouve 
4 la fin de Tordonnance, et il suffit de lire les procM^ du parle- 
ment pour se convaincre que Fenregistrement que Ton invoque 
n'avait ^t^ prononc^ qu'4 la charge du retentwn, que le parlement 
voie les articles pour en d^lib^rer et en faii*e remontrance d. Sa 
Majesty, et ce, avec le consentement du Garde des Sceaux, et que 
le parlement, apr^s avoir d^lib^r^ pendant quelqne temps, et avoir 
modlfie et ]*etrancbe plusieurs articles, on ne trouve plus, aprds 
le 13 de mai, aucune trace de la deliberation du parlement. 

Oinqvibne citation. — Rodier, — Questions sur Tordonnance de 
1667. M. Lafleur dit que cet auteur cite Tordonnance de 1629 
com me preuve que les oixlonnances sont abi'ogees par un usage 
contraire, pourvu que cet usage soit approuve et re^u par le roi. 

Cette citation est exacte, mais elle n'est pas complete, car 
Rodier conteste cette proposition dans la phrase suivante : ** un 
usage contraire suffit, c'est-^-dire la tolerance d*un UBage con- 
traire, comme I'observe M. de Marca. Mais pour donner la prefe- 
rence a Tusage, il faut qu'il soit evidemment utile." Est-ce 1^ 
admettre Tordonnance ? 

D'Aguesseau enseigne la nieme doctrine, tome 9, p. 446: 
'* Toutes les lois sont sujettes 4 tomber en desuetude ; et il est 
*' bien certain que, quand celaest arrive, on ne peut plus tirer un 
'* moyen de cassation d'une loi qui a ete abrogee tacitement par 
" un usage contraire." 

Sixieme citation. — Neron, — Recueil d'Edits. M. Lafleur dit que 
Fordonnance est imprimec dans cet ouvrage avec les remontran- 
ces des parlements de Toulouse, Bordeaux et Dijon, et qu'il y est 
dit qu'elle a aussi ete publiee k Paris en Janvier 1629. 
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Je ue trouve 1^ aacuoe admission ou affirmation qao cette or- 
donnanco ^tait en force dans la jaridiction du parlementde Paris. 
Au contraire, dans la preface de cetto ouvrage, Edition de 1720, 
on troave, sur le sojet do cette ordonnance, I0.4 paroles suivantes : 
^* Mais la disgrace qui sarvint pou de temps apr^s au Mar^chal 
^' de Marillac, retomba sur son fr^re, auteur do cette ordonnance, 
" et la fit en un instant bcaucoup d^cheoir do son authenticity. 
^' Quoiqu'il en soit, elle est encore suivie aujourd*hui en quelques 
'^ endroits et sartout au parlement de Bourgogne." 

Septiime citation. — Perri^ro, — Dictionnaire de Droit, vo. Decon- 
fiture. M. Lafleur dit que cet auteur cite I'ordonnance de 1629, 
art. 165, comme applicable au cas de d^confiture. Cependant, le 
meme auteur, au mot '' Ordonnances de nos Bois '* ^numdre un 
certain nombre d'ordonnances, sans dire un mot de celle de 1629, 
et 11 ajoute : '^ Yoildi les principal es ordonnances qui ont 6t6 faites 
*' depuis Frangois ler jusqu'ii Louis XIV." 

Dans un autre article, au mot " Code Michault," aprds avoir 
dit que la disgrace du fr^re de Tauteur de cette ordonnance la fit 
beaucoup d^cheoir de son authenticity, il pjoute: "Quoiqu'il en 
soit, elle est encore suivie en quelques endroits, surtout au parle- 
ment de Bourgogne.'* 

** A regard du parlement de Paris, quoiqu*elle y ait et^ enre- 
** gistr^e, elle n*y fait point aujourd'hui loi par elle-mgme. Si 
^' quantity de sages dispositions tiroes des anciennes lois y sent 
^' observ^es, ce n'est que parce qu'elles ont cette autorit^ par rap- 
" port k leur source, et pour ce qui est des articles qui intro- 
" duieent un droit nouveau, ils n'ont point force de loi." 

II ajoute en note que c'est lui qui I'a ins^r^e dans le N^ron de 
1720. 

II est dvident, en presence de cette derni^re affirmation, que le 
fait de I'avoir ainsi imprim^e ne constitue pas de sa part une ad- 
mission qu'elle ^tait en force au parlement de Paris. 

Huitilme citation — Serres, professeur de droit 4 Montpellier, 
dans le ressort du parlement de Toulouse. 

II ne dit pns que roitlonnance de 1629, ou que I'article 125, 
^taient suivis ^ Paris. 

A la page 371, il cite nombre d'ordonnances sans parler de celle- 
ci, et k la page 383, il ajoute •. " ConformdmentAce texte, (Di-oit 
" romain), on jugeait, dans cette province, que les meubles et effetB 
*' mobiliei-fl, pouvaient §tre substitu^s et fid^i-commis^s comme 
*' les immeubles, nonobstant Tart. 125 do I'ordonnance de 1629 
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" qui n'^tait pas obeerv^e k cet^gard." Cepeudant cette ordon- 
Dance avait ^t^ enregistr^e au parlement de Toulouse avec la 
modification que le roi serait supplid de permcttre que Tusage 
coutraire regu en ce parlement y fUl gard^. Mais, sans atten- 
dre que le roi fasse connaitre sa volontd, le pai*lement continua 
de juger sans tenir compte de cette disposition de Tordonnance. 

A la page 36(>, il fournit une autre preuve que le parlement de 
Toulouse n'ex^cutait pas toujoura les lois qu'il enregistrait. 

L'ordonnance de 1560 d^clarait nuUes les subbtitutions k plus 
de deux degr^s et d^fendait aux juges d'en prendre connaissance ; 
'^ sar quoi, dit-il, le parlement de Toulouse fit au roi des remon- 
** trances qui ne produisirent pas beaucoup d'etfet, puisque, par 
'' Tordonnance de 1566. il fut status qu'& regard des substitutions 
*' faites avant I'ordonnance d'Orl^ans et desquelles le droit n'^tait 
'* pas encore echu, elles seraient valables jusqu'au quatridme 
" degr4." Cependant, ajoute-t^il, " le parlement de Toulouse Tin- 
" terpr^ta en confondant les substitutions faites avant avec celles 
" faites apr^s I'ordonnance d'Orl^ans, car on y avait toujours jug^ 
** jusqu'4 present qu'il ^tait permis de faire jusqu'i quatre degrds 
" de substitutions, conform^ment k la Novelle 159/' 

Neuvitme citation. — Sall6, — Esprit des Ordonnances de Louis 
XIV, vol. I, p. 5. M. Lafieur dit que cet auteur cite Tor- 
donnanee de 1629 en m§me temps que celles de Eoussillon, de 
Moulins et de Blois et les appello ^' nos anciennes ordonnances.'' 

Citer cette ordonnanoe et admettre que I'art. 125 ^tait en 
force k Paris sont, comme nous I'avons d^j^ vu, deux choses bien 
diff^rentes. II est facile de s'en convaincre de nouveau en ouvrant 
Touvrage du meme auteur, intitule, " L'Esprit dee Ordonnances 
de Louis XV,'* tome 2, p. 25. En y commentant I'ordonnance 
de 1747, il cite au long I'art. 125, et il ajoute : " Nonobstant cette 
** prohibition, on a toujours autoris^ parmi nous la substitution 
" non pas de certains ineubles en particulier, mais d'une univer- 
'^ salit^ de meubles. On a ^t^ mime jusqu'ii permcttre les substi- 
'' tutions particuli^res d'une somme de deniers, faites par un 
*^ contrat de manage." Et il cite dans ce sens un arr§t du Con- 
seil du roi du 24 Janvier 1658. 

Dixihae citation, — Ricard. — M. Lafleur dit que cet auteur, dont 
Pouvrage public en 1678, a beaucoup de poids, parce qu'il est un 
tdmoin presque contoraporairi, cite lui aussi Tordonnance de 
1629 pour ^tablir (^ue Ton ne peut sub.-^tituer avec effet ^ un meu- 
ble particulier. 
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Pour avoir ane juste opinion de oette citation, il est mieax de 
la reprodaire en entier. 

Voioi ce qa'il dit au 2nie vol., p 272, no. 116 : " Encore que par 
'' le titre De singulis rebus auz Institutes, Ton puisse substituer aux 
<' meubles particuliers, n^anmoins, en France, il n'y a que les im- 
'' meubles dont on puisse introduire Tali^nation, ou du moins les 
*' ohoses qui tiennent lieu d'immeubles, comme I'universalit^ de 
" meubles qui se r^gle par les mdmes dispositions ; o*est pourquoi 
" Ton ne pent pas substituer avec effet k un meuble particulier . 
" Je crois que Von pent alUguer sur ce sujet Tart. 125 de Tordon- 
*^ nance de 1629, n'y ayant aucune autre loi qui decide ce point. 
" Gette ordonnance defend de substituer auz choses mobiliaires, 
<< si ce n*est pour pierres pr^cieuses de grand priz, d'autant que 
*' les pierreries ont toujours M ^lev^es audessus de la condition 
'* des meubles. II n'en est pas de m@me d'une somme donn^e par 
^' contrat de mariage, ou autrement, k laquelle on pent substituer ; 
*' mais s'il avait ^t^ convonu qu'il entrerait partie de cet somme 
*' en communaut^, la substitution doit dtre restreinte en ce qui 
'' n'entre pas en communaut^, d'nutant que cette dernidre clause 
'' d^truit la premiere, ainsi qu'il a ^t^ jug^ par l'Arj*dt du Conseil 
*' d'Etat du Roi '' ci-dessus citd par SalU. 

Et p. 483, il ajoute : '' Ot du moins, si la substitution avait 
" lieu pour des meubles particuliers, ce ne serait pas en faveur 
'^ des cr^anciera, qui ne pourraient pas en domander Testima- 
" tion." 

Omieme citation. — ^Guesnois, — La grande Configrence des Ordon- 
nances. 

M. Lafleur attache beaucoup d'importance au fait que Tordon- 
nance de 1629 est cit^e dans cette compilation des oi*donnances 
franyaises, divis^e en douze livres, selon I'ordre du Code Theodo- 
sien, et de plus, qu'au titre des substitutionn, les articles 124 et 
125 sont ausHi cit^s. 

II faut remarquer que cet ouvrage n*est pas un Traits de Droit, 
mais un Recueil d'Ordonnances, accompagn^ de quelques anno- 
tations en ma^ge. II a ^t^ imprim^ la premidre fois en 1578. 
Guesnois, son auteur, jurisconsulte c^l^bre, est mort vei-s 1600 
Son uovrage a ^t^ r^it^, avec des additions considerables, en 
1660, par un certain nombre d'avocats. L^^dition de 1778, que 
j'ai sous les yeux, ne porte pas de nom responsable, et les 
articles 124 et 125 y sont ins^rds sans aucun common taire, pour 
Tusage probablement da parlement de Dijon, qui seul, avait 
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saivi ces articles, et des aatres parlements qai avaient enregistr^ 
rordonnance. 

Douziime citation. — Furgole. — Furgole cite, dites-vous, roixlon- 
nance de 1629 en m§me temps que les oinlonnances de Blois et de 
Moulins, sans dire qa'elles n'avaieat pas la m§me autorit^. 

Furgole ^tait avocat au parlement de Toalouse et Tordonnance 
de 1629 y avait ^t^ enregistr^e. Bien d'extmoixiinaire qu'il la 
cite qaelqaefois dans son commentaire de Tordonnance do 1747. 
Mais, k la page 35, il fait remarquer qae, dans le ressort du par- 
lement de Toalouse, on ^tendait les substitutions k quatre degr^s, 
et que Ton comptait les degr^s par souches, nonobstant Particle 
124 de cette mdme ordonnance. Et lorsqu*il parle de la substi- 
tution des meubles, il ne fait aucune mention de Tart. 125 qui 
n'y dtait pas suivi, et il ne dit pas non plus qu'il ^tait suivi 
k Paris. 

Treizieme citation. — Dalloz, B^p., vo. Droit civil,nos. 417 et 418, 
oil il d^montre, dit M. Lafleur, que Tart. 121 de Tordonnance de 
1629, quant k i'aatorit^ des jugements rendus k T^tranger, a tou- 
jours et^ en force en France et Test encore, en autant qu'il n'est 
pas modifi^ par le code de pi*ocddare. 

Je reviendrai sur ce point, lorsque jo parlerai des nombreuz 
arrits cit^s par M. Lafleur. II suffiM; pour le moment, en nous 
limitant la question des substitutions, de rappeler que le premier 
volume du E^pertoire de Dalloz contient une histoire g^n^rale du 
droit fran9ai8, 4crite par un avocat Eminent de Paris ^Taidedes 
mat^riaux pr^cieux recueillis pendant de longues ann^es par M. 
Dalloz, et que, dans cette ^tudo tr^s savante, il est affirm^ que, 
quoique Tordonnance fut enregistr^e au parlement de Paris, de 
Toulouse et de Dijon, elle perdit toute autoritd aprds la disgrace 
du chancelier de Marillac, mSme dans le ressort des parlements 
qui Tavai^nt enregistr^e, oxcepte dans le roHsort du parlement 
de Dijon pour quelques dispositions de droit civil. II r^p^te 
n^anmoins Tassertion de Guyot et de Merlin, que D*Aguesseau ne 
tenait pas qu*on dut la consid^rer comme abrog^e par d^su^tude, 
parce qu'il Tavait invoqu^e, comme avocat g^n^ral, dans Tarret 
de juillet 1693. 

J'ai d^ji d^monti'^ que D'Aguesseau ^tait d*un avis contraire, 
et que Guyot et Merlin, qui ont r^p^t^ la meme affirmation, se 
contredisent eux-m6mes dans d'autres parties de leurs ouvrages. 
D'ailleurs, Dalloz, au mot "substitution,*' no. 316, dit que les 
biens meublos pouvait etre substituds en nature ** D*aprds le 
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*' droit romain, le grev^ avait en r^gle g^n^rale, le droit de con- 

** server lea meubles poui* ne lea reiidre qu'en natare II en 

*' ^tait de m^me bous Tancien droit, (voir Furgole soqh Tart. 8 da 
^^ titre 2 do FOrd). L*ordonnance de 1747 en avait restreint la 
'' faculty & deux sortes de meubles.*' 

Parlant de rinconv^nient dos substitutions perp^tuelles, il dit : 
" Le premier remade apportd i. cet ^tat de choses fut Toixion- 
*^ nance d'Orl^ans, de Janvier 1560, due aa g6nie du chancelier 

** de I'Hopital qui d^fendait pour Tavenir — art. 59— deeubsti- 

'* tuer audel^ de deux degi*^8 apr^s la premiere disposition 

'^ Cette defense fut confirmee par Tart. 57 de Tordonnance de 
*' Moulins, de f(Svrier 1566, no. 11. Tel ^tait T^tat de la l^gisla- 

" tion au moment oil D'Aguesseau fut amen^ 4 s*occuper de 

" Rubstitutions.*' — Ordonnance de 1747. 

On^e trouve Ik aucune r^fgrence k I'article 125 de 1629. 

Quatorzieme citation. — Pothier, — Louage, no 186. 

C'est une des antorit^s cities k Tappui du jugement, et comme 
elle est d'un grand poids, M. Lafleur s'^fforce naturellement d'en 
att^nuer la port^e. II s'^tonne que cet auteur, si exact dans tout 
ce qu'il dit, ait affirm^, dans son Contrat de Louage que *' cette 
belle ordonnance est rest^e sans execution dans le ressort du par- 
lement de Paris oil elle n'a pas 6U enregistr^e," lorsque, de fait, 
elle Ta ^t^ ; tandis que, dans son Traits de la Procedure, dit il, 
il cite cette m^me ordonnance comme loi positive, nos. 441 et 449. 
paragraphe 6. 

Mais M. Lafleur oublie un fait important. Le Contrat de 
Louage a ^t^ imprim^ en 1764 et est I'oeuvre de Pothier seul. 
Son Traits de la Pi-oc^ure n'existait qu'^. T^tat d'dbauche lors 
de sa mort arriv^e en 1772, et son travail, compl^td depuis par 
des strangers, a ^t^ imprim^ quelques ann^es aprds son d^c^;^, 
sous le titre " CEuvres posthumes de M. Pothier." II est done 
tr^s hasard^ d'affirmer que Tillustre et savant docteur se soit 
contredit sur la question discut^e, 4 moins de pouvoir s^pai*er 
ce qui est de lui d'avec ce que pes ^iteurs ont pu ajouter -k 
son manuscrit, — ce qui est ^videmment impossible, lilt, en Tab- 
sence de preuve fonnelle, il est plus juste, pour la m^moire du 
savant jurisconsulte, qui avait eu des rapports constants d^amiti^ 
avec D'Aguesseau dont il dtaiL le protdg^, et avoc les avocats 
les plus marquants de Paiis, de pi-^sumer que ce qu'il avait 
affirm^ dans son Contrat de Louage, il Taurait r^pdt^, s'il en 
avait euroccasioii, dans son Traill de la Procedure. Car il ^lait 
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par&itemeDt inform^ de ce qui se passait au parlement de Paria 
et n*avait aucane raison de modifier ropinion qn'il avait expri- 
mee dans son Contrat de Louage. 

Quant k rassertion de Pothier relativement k reoregistrement 
de Tordonnance, des hifitorienB de haute valeur ont affii*m^, en 
s'appuyant but le r^istre m§me deB deliberations da parlement, 
sor Taatorite da Code Matrimonial qui les rapporte au long, et 
sar les Memoires du temps, enti'^autres ceux de Talon, que cet 
enregiBtrement n'avait pas 614 accompagne des formalit^s voulues 
pour lui douner force de loi. Et Pothier, qui ne pouvait ignorer 
que Tordonnance etait inscrite aux registres du parlement, pou- 
vait cependant, dans la rigueur du droit, affirmer, ainsi qu'il le 
fait, que Tordonnance n'^tait pas enregistr^e, un enregistrement 
irr^gulier n'ayant aucune valeur et pouvant dtre traits, ainsi que 
le parlement I'avait fait, comme non existant. 

BouUenois, contemporain de Pothier, dans son Traits de la 
Personnalite et de la B^alite des Lois, vol. 1, p. 653, ed. 1766, 
nous fournit la preuve que Pothier n'^tait pas seul de cet avis. 
*' Mais, dit-il, sans parler du sort de Tauteur de cette ordon- 
^' nance, qui a fait tomber Pordonnance mSme, que les uns pr^- 
" tendent n^anmoins avoir 6t4 enregistree au parlement de Paris, 
'' et les autres ne Pavoir pas ete, il est certain qu'elie n'a pas eu 
" d'ex^cution, et d'ailleurs elle contient des dispositions centre 
" lesquelles les jurisconsukes ont toujoura reclame depuis et que 
" les arr§ts n'out point suivies.*' 

Merlin, dont Topinion ne peut §tre recuseo, puisqu'il est cite 
par M. Lafleur, admet lui-memo la m^me chose en d'autres termes. 
Questions de Droit, vol. 2, vo. Ck)ncubinage : — '* A regard du 
" parlement de Paris, il avait ausei enrogistrd Tordonnar^ de 
" 1629, roais non pas precisement comme Tavaient fait, apr^ lui, 
^' les parlements de Toulouse, de Boi*deaux, de Grenoble, de 
" Dijon et de Pau ; ils Tavaient enregistree sans verification, sans 
" exam en, sans deliberation libre, en un mot, dans un lit de jus- 
" tice tenu le 15 Janvier 1629, et cette circonstance, jointe k la 
" disgrace presqu'immediatement subsequente du gai-de des 
" sceaux Merillac, Tavait fait, pendant longtemps, tomber dans 
" un discredit absolu.*' 

Au mot ** divorce," il admet <|ue " la resistance du parlement 
" a ete, des le principe, approuv6 par les minititres de Louis XIII," 
et il cite, comme preuve, le Code Mf^trimoiiial, que Al, X^^^fl^ur 
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reproche a D^nisart de n'avoir pas cit^ d'une maniero exacte- 
malgr^ qu'il s'accorde sur ce point avec Merlin. 

Plasieara des htHtoriens modernes mentionncnt les fails de la 
meme mani^re. 

Larousse, vo. Ordonnance, lli^me vol., p. 1424: — " Le pai'le- 
" ment de Paris, m^content de certains aj*ticles de cette ordon- 
^' nance, qui corrigeait des abus avantageux & ses membres, 
" refasa de la recevoir. Le roi en personne la lui apporta le 15 
" Janvier 1629, et il fallnt bien proc^er k son enregistrement, 
'* mais la cour supreme omit k dessein de cet article les formnles 
** ndcessaires pour assurer Tex^cution de T^it. En 1630, Maril- 
'^ lac, son auteur, ayant ^t^ disgi-aci^, le parlement fit tomber 
'* Tordonnance en d^su^tude." 

Michaud, — Biographic Universelle, vol. 26, Art. Michel de 
Marillac, p. 660 : — ** L'ordonnance de 1629, que les gens de robe 
^' nomm^rent, par derision, Code Michault, et dont les parlements 
" refus^rent de reconnaitre Tautorit^, ^tait au fond, un extrait 
*' de tout ce que les anciennes ordonnances sur Tadministration 
" de la justice contenaient de meilleur." 

Henri Martin, — Histoire de France, vol. 11, p. 292 : — " Marillac, 
** irrit^ du mauvais vouloir que rencontrait son ddit, fit decider 
*^ dans le conseil que le roi en imposerait Tenregistrement et en 
'^ ordonnerait la publication et I'observation imm^iatc, sans 
'^ accorder au parlement le d^lai accoutum^ pour faire ses remon- 
'^ trances. Le parlement contraint par la presence du roi, re^ut 
'' r^dit, mais sans les formules d'enregistrement n^cessaires pour 
** renvoi aux baillis et s^n^chaux." — Page 294 : — ** Le parlement 
" profita de ce disaccord (entre Hichelieu et Marillac) afin de 
*• faire tomber T^it en d^su^tude. Au reste, si le code Michaut 
^^ ne fait pas jurisprudence dans son ensemble, ses principales 
'^ dispositions furent renouvel^es et appliqu^es incessamment 
*' durant le r^gne de Richelieu." Sauf toutefois Tart. 125 qui ne 
Ta jamais ^t^. 

Voir auesi, dans le meme sens : Michelet, — Histoire de France, 
page 21. 

D'Hdricourt, — De la vente des immeubles par d^cret, ch. 10, no 
24, p. 183, — admet formellement que Tordonnance n'^tait pas ob- 
serv^e comme loi au parlement de Paris : 

" Les juges dans la juridiction desquels le ddcret est pourauivi, 
*' ne dpivpnt point ench^rir L*ordonnance do 1629 en contient 
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" nne dispoBition exproRse Cette question ne pout faire au- 

" cnne difficult^ dans les parlemonts oil Tordonnanco de 1629 estac- 
" cept^e ; mais par rapport au parlement de Paris oil cette oinlon. 

" nance n'est pas suivie, il faut ajoater des aatorit^s La pre- 

'' mi^re est celle qui se tire de Tordonnance do Blois Aussi, 

" cela leur a-t-il souvent ^t^ d^fendu par des arrets du parlement 
" de Paris." 

On pent encore ajouter, ^ Tappai de Topinion que je soutiens, 
les (Euvres de Henrys, vol. 2, des Testaments et Substitutions, 

Liv. 5, Quest. 1, p. 517 : — " L'oinlonnance du d^funt Eoi, de 

'^ Tan 1629 avaitfait une ioi nouvelle, mais cette ordonnance 

'' ayant M publi^e, le Eoi s^ant en parlement, et d'autorit^ 
'* absolue, sans que la cour auparavant Feut vue et examinee, cela 
" et la fatalite de celui qui Tavait compil^e Ta mise hors d'u- 



Je n'ai pas eu le temps de parcourir les auteurs modernes, et 
je me contenterai de citer ceux qui me sont tomb^s sous la main 
par hasard. 

Plusieurs d'entre eux comme Coin-Delisle, Donations et Tes- 
taments — avocat k la Cour Imp^riale de Paris, Tun des redacteurs 
de la **Eevuo critique de Legislation et de Jurisprudence," 
traitent an long la question des substitutions sans mentionner 
d'autres ordonnances que celles de Moulins et de 1747. 

D'autres discutent la question : — 

Boitard, — Procedure civile, p. 178 : — ** Dans Tancienne juris- 
^* prudence, par un de ces exemples de i' esprit de resistance des 
'' tribunaux aux actes les plus offioiels, un grand nombre de parle- 
" ments et notamment celui de Paris, se refus^rent k accepter 
" Tordonnance do 1629, qui n'avait pas 6t6 enregistr^e ou ne 
" I'avait 4t6 qu'apr^ des mesuros de force." 

Grenier, — Traits des Hypoth^ques, p. 22 :• -** A la verity Texd- 
** cution de cette ordonnance a toujours ^prouvd des difficult^s 
** en France. Bile n'avait point force de Ioi ; elle n'^tait pas con- 
^' sid^rde comme telle dansle vaste ressort du parlement de Paris, 
" parce qu'elle n'y avait pas 6i6 enregistr^e librement, ni meme 
"^ en quelques autres, ainsi que le dit le president Bouhier." 

II ajoute en note, qu'avant la revolution, la negative sur la 
question de savoir si cette ordonnance avait ou non force de Ioi 
dans 1o ressort du parlement de Paris, paraissait 6tre sans 
difficult^. 
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" On peut r^tablir, dit-il, par los t^raoignages des publicistoB, 
** des historiens et des jurisconsultes." Et il cite : 

1. MonMblin, — Maxime8 du Di-oit public Fran9ai8, tome 2, p. 46. 

2. Ahr4g6 chronologique de rHistoire de France, an 1629, par 
M. le president H^naut. 

3. M^moires de Talon, tome 3, p. 329. 

4. Des Commissions extraoi-dinaires en matidres criminelles, 
par un savant magistrat, p. 69. 

5. Bouhier, sm* la Coatame de Bourgogne, ch. 53, no. 46. 

6. D'H^ricourt et Pothier, d^j^ cit^s. 

Noas avons vn ci-dessus ce qu'il faut penser de la citation de 
I'arr^ de 1698. 

M. Laflear, d. la suite de Guyot et de Merlin, appuie en grande 
partie sa pretention hwc un autre arr^t, non d'une conr mais dn 
Conseil du Eoi de 1748 post^rieur de pr^s d*un si^cle ^ TEdit de 
1663, qui aurait cass^ celui du parlement de Paris de 1744 au 
sujet de la Princesse de Carignan, comme ^tabiissant que Tor- 
donnance avait force de loi dans tout le royaume, et que par 
suite, Tart. 125 devait dtre observe au parlement de Paris. 

J'aurai peut-6tre une autre occasion de diss^uer la valeur de 
oet an*@t au point de vue de la discussion actuelle, mais, en atten- 
dant, Topinion de Grenier suffit pour nous ddmontrer que cet 
ari§t n'a jamais eu la port^e qu*on lui donne. '' Quoique le Con- 
^ seil d'Etat Peut ainsi jug^, dit-il, cela n'a point influx sur le 
^' sort de cette ordonnance, le parlement de Paris ayant des 
'' id^es diff(^rentes et tous les tribunaux de son ressort ayant re^u 
'' son inspiration. Quant a Tarr^t de 1693, voici ses paroles : — 
'^ On a peine h croire que M. le chancelier D^Aguesseau ait eu 
" cette opinion, quoique D^nisart Pait attests." 

J'ai d^montr^, par les paroles mSmes de D'Aguesseau que D^ni- 
sart etait mal inform^, et je constate avec satisfaction que d*autres 
avaient dejd, eu des doutes s^rieux k ce sujet. 

Tous ces t^^moignages sont bien formels, toutes ces affirmations 
bien positives. lis ^tablissent claireraent et formellement que 
Part. 125 n*a jamais M observe comme loi dans le ressort du par- 
lement de Paris, et que Toition nance elle-m§me n'y ^tait pas 
suivie, et leurs declarations r^unies forment une chaine non 
interrompue q«i remonte, avec Pothier, jusqu'4 la publication 
de son contrat de louage, en 1764. 

Ces attestations ne sont n^anmoins que des opinions indivi- 
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duelles, imposantes cependant par le nombre et la quality de ceux 
qui les ont formul^es. Mais si leur t^moignage n*ost pas encore 
assez convaincant, il est facile d'y en ajouter d'autres dont Taathen- 
ticit^ no peat 6tre contest^e et dont Tautorit^ indiscatable ne 
peat §tre r^voqa^e en doate. 

J'ai dit, en commen9ant, qae si Tart. 125 et Tordonnance de 
1629 n'^taient pas suivis k Paris en 1663, les jages de ce pays, 
qui devaient jager selon les ordonnances du royaame et proc^der 
en la forme et mani^re qui se pratiquaient et se gardaient an par- 
lement de Paris, n*^taient pas tenus non plus d'en appliquer les 
dispositions aax habitants de ce pays. 

Uinjonction adress^e aux juges par cet ^dit est rdp^t^e en 
partie dans I'^dit de 1664 concernant I'^tablissement de la Com- 
pagnie des Indes Occidentales (enregistrd au Conseil Sup^rieur), 
par lequel le roi ajoute que " pour ^viter la divei*sit^, les juges 
** seront tenus de suivre et se conformer d la Coutume de la 
" Prdvot^ et Vioomt^ de Paris," — ^art. 33,— d^montrant Tinten- 
tion ^vidente du roi de donner pour r^gle et pour guide 4 nos 
tribunaux les lois, coutumes et usages gardes et pratiques dans le 
ressort du parlement de Paris seulement. 

Quatre ans apr^s la creation du Gonseil Sup^rieur, I'ordonnance 
de 1667 fut pr^par^e 4 la demande du roi, par M. Pussort, con- 
seiller d'Etat. Dans le but de la rendre aussi parfaite que pos- 
sible, elle fat soumise k Texamen des membres du Conseil du roi 
et dee Messieurs du parlement, qui la discut^rent pendant quinze 
stances cons^cutives, du 26 Janvier au 17 mars 1667. — Proems, 
verbal de Foucault, Edition de 1740. 

Au nombre de ces personnages ^minents se trouvait le chan- 
celier Siguier (celni qui a contresign^ T^dit de 1663, — Conseil 
Sup^rieur), avec cinq de ses collogues du Conseil, M. do Lamoi- 
gnon, president, et sept prteidents k aroortiers, trois mattres des 
requites, six conseillers de la grande chambre, cinq presidents 
des enqu6tes, six doyens des enqu^tes, deux des requites du 
palais et messieurs les gens du roi : Talon, premier avocat g^n6- 
ral; do Ilarlay, procureur g^n^ral ; Bignon, second avocat gdn^ 
ral, et Foucault, greffier de la justice. 

Les halt articles du titre premier de Tordonnance furent exa- 
mines en dernier lieu, comme on le fait aujourd'hui dans nos 
assemblies ddiib^ratives pour Tadoption du prdambule d'un bill 
privd en comit^ g^ndral. 

Lors de cette derni^re conf($rence, M. de Lamoignon se plaignit 
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de la p^vdritd de plusieure dos dispoeitions du titre premier de Tor- 
donnanco qui lui paraissaient injustee vis-^viH dee juges et eiir- 
tont plus rigoureuses que ies oi*donnanceH ant^rieures qu*il men- 
tionnait. 

PuBSort lui r^pondit par un magistral discours dans lequel il 
rappela que Ies oixlonnances ant^rieures contenaient Ies mdmee 
dispositions^ et au nombre de celles-ci, il cite quelques-nnes de 
celles de Tordonnance de 1629. Et, apr^s avoir expliqu^ au long 
le sens, la port^e et la raison de chacune de ces dispositions, il 
ajoute, p. 494 : '^ Quant aux articles de I'ordonnance de 1629 — 
** qui out ^t^ rapport^s, — ^lo parlement ne croyait pas devoir y 
" r^pondre, parce que, encore qu'elle ait ^t^ compos^e par un 
^' grand personnage et qu*elle eontient plusieurs excel lentes dis- 
" positions, on sait qu'ayant ^t^ publi^e, le roi, s^ant dans son lit 
'* de justice, reconnut qu*il ^tait n^cessaire qu'elle fiit examinee 
" par son parlement ; et cette compagnie commise d'y travailler 
*' par ordre de Sa Majesty ; mais le changement des temps et la 
** disgr&ce de Tauteur de cette oi*donnance furent cause que son 
'* ouvrage demeur&t imparfait et sans execution." 

Cette declaration solennelle, venant de Pun des membres Ies 
plus distingu^s du Conseil du Boi, faite en presence du chan- 
celier Siguier et de plusieurs de ses collogues qui si^geaient en 
appel des decisions du parlement, prononc^e devant Ies juges 
Ies plus ^minents de ce dernier tribunal, 4 la face des avocats et 
procureurs g^n^raux du roi, ne fut pas contest^e et elle ne 
pouvait pas r§tre; car tous Ies auteurs contemporains et lee 
recueils d'aiTdts du parlement jusqu'& cette ^poque, pouvaient 
§ti'e cites pour ^tablir que Pussort avait raison. 

Voild. un point de depart bien dtabli, une date bion clairement 
fix^e, un fait qui ne peut pas 6tre contests, puisque Ies gens 
du roi Tadmettent eux-m@mes; done de 1629 4 1667, c'est-^ire 
pendant 38 ans, non seulement Tart. 125, maiH I'oinlon nance de 
1629 elle-m§me n'ont pas re^u d'ex^cution dans le reesort du 
parlement de Paris. 

On pourrait peut-^tre se demander ioi s'il est possible d'ad- 
mettre qu*une ordonnance, ainsi tomb^e en d^su^tude ait pu 
renaitre et revivre tout ^ coup sans Tintervention d'aucune auto- 
rite et par le fait que deux de se^ articles auraient ^t^ cit^s par 
des avocats dans Ies deux causes mentionn^es par Merlin et 
Guyot, Ies seules qui aient encore ^t^ citdes d. Tappui de la pro- 
position que Tart. 125 ^tait en force au parlement de Paris. 
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Pour ceux qui ont ^tudid I'histoire du droit, la rdponso ewt 
facile. Car on sait, comme le disait M. Ilarlay, premier presi- 
dent, adressant la parole au roi Ilenri III, lors de son lit de jus- 
tice dn 15 juin 1586, que, " entre les lois publiques de la monar- 
" ebie, celle-lil est une des plus saintes et laquelle les rois ont le 
" plus religieusement garddo de ne publier ni loi ni ordonnance 
" qui n'eClt 6ie v^rifide au parlement." 

Cette doctrine qui, dans bien des circonstances, prol^gea la 
France et ses habitants contre rautoritd absolue d'un roi ou Tar- 
bitraire d'un ministre peu scrupuleux, apr^s avoir 414 pendant 
quelque temps, combattue par Richelieu, fut enfin formellement 
reconnue par le roi Louis XV, dans sa declaration du 15 d^cerobre 
1715, par laquelle il reconnait le droit du parlement de Paris de 
ne pi-oceder ^ Tenregistrenient des ordonnances qu'apr^s lui avoir 
represent^ ce qu'il jugerait k propos pour le bien public. Mais 
il serait trop long d'entrer dans tous ces details. II doit suflSre, 
pour la discussion actuelle, de demontrer que, cent ans apr^s 
1629, cette ordonnance n'avait encore re^u aucune execution dans 
le ressort du parlement de Paris, et pour achever de disssiper 
tous les doutes et les prejug^s, je vais citer maintenant les 
declarations officielles et collectives d'un grand nombre de cours 
Bouveraines et de parlements de France sur le point debattu. 

En 1747, peu d'anneos, comme on le voit, avant la cession du 
pays, le ceidbre chancelier D'Aguesseau avait address^ aux parle- 
ments et autres cours souveraines du royaume, 45 questions 
relativement aux substitutions. Le juriseonsulte le plus eminent 
que la France ait produit pensait avec raison qu*une loi redigeo 
mSme par lui pouvait encore §tre perfectionnee en en soumettant 
les dispositions 4 Texamen et ii la critique des principaux tribu- 
naux du royaume. 

Le proc^s-verbal contenant ces questions et le« reponses des 
cours souveraines ainsi que ses propres observations sur les re- 
ponses et suggestions re9ues, nous a ete conserve, et ce recueil 
est precieux ^ consulter. — (Questions concernant les Substitu- 
tions). 

Voici les trois premieres questions : 

1. — Si la disposition do I'art. 125 de I'ordonnanee de 1G29 tou- 
cbant lee substitutions doit 6tro abrog^e duns les pays oik olle a 
eu lieu jusqu'il present, ou si elle doit etre etcnduo aux provinces 
od elle n'a pas 6ti observee ? 
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2. — Si l*on prenait ce dornier parti, faudrait-il oxemptor de la 
r^glo gdnorale non seulement Ioh donations, Ioh legs de8 moublos 
pr^cieux, a I'exemple de rordonnance de 1629, mais encore lea 
dispositions qui comprennent I'universalit^ des meubles? 

3. — Si, dans les parlements oil Tordonnance de 1629 est obser- 
v^e, on suit la disposition de cette ordonnance qui defend aax 
personnes rustiques de faire des substitutions, et sil convient d*en 
faire une loi g^n^rale ? 

J'ai d^jii cit^ les observations de D' Aguesseau sur ces qutetions. 
On doit se rappeler qu'il exprime formellement Topinion que I'art. 
125 n'a jamais 6i4 observe au parlement de Paris; et il suffirait 
de r^fdrer aux pages 16, 20, 513 et 518 de Touvrage en ques- 
tion pour s'en convaincre d'avantage. 

Yoyons maintenant si son opinion est contredite par les tribu- 
naux auxquels il s'adresse et surtout si cette fameuse ordonnance 
de 1629 ^tait suivie et reyue comme loi dans toute la France. 

II suffira de citer en abr^gd les i^^ponses suivantes dont Tau- 
thenticit^ ne pent etre mise en doute, car le roi admet lni-m§aie, 
dans le pr^ambule de l'oi*donnaDce de 1747 que '' apr^s avoir pris 
'^ Tavis des principaux magistrate de ses parlements et des Con- 
'^ sells supi^M'ieurs de son royaame, ceux-ci lai ont rendu un compte 
" exact de leur jurisprudence diffi^rente.'* 

Je cite en abr^g^ : 

Le parlement de Provence : — Ni publico ni en regis tr^e. 

Le parlement de Franche-Comt^ : — ^N'a pas ^t^ publi<^e ni ex6- 
cut^e. 

Le parlement de Bordeaux : — N'observe pas Tordonnance de 
1629. 

Parlement de Flandres — L'ordonnance de 1629 n'est pas con- 
nue ici. 

Parlement de Grenoble : — N'a pas ^t^ enregistr^e. 

Parlement de NavaiTe : — Enregistr^e en exceptant I'art, 125. 

Parlement de Colmar : — Inconnue. Nous ne Tobservons pas. 

Parlement de Toulouse : — Enrogistr^e. L*art. 129 n'a jamais 
^t^ observe. 

Le Conseil Souverain d' Alsace, cr^^ en 1657, ne connait pas 
Tordon nance. 

Le Coi seil Souverain de Roussillon : — N'est pas suivie. 

Ce dernier reconnait lui-m§me d*une mani^re bien claire que 
Topinion de tons les auteure que j'ai d^j^ cit^s est bien fondle en 
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fait. II fait romarqiier on effot dans see rdponses, quo, Hans les 
pays de droit ^crit, on ne fait aucune diff^^rence, en mati^re de nub- 
Btltation, entre lee biens immeubloB et les mobiliei-s, et (|ue c'est 
ainsi qae Ton en usait en Italie, en Espagne et en Allemagne, et 
il ajoate : *' Ce consentement g^n^ral de toutesles nations, joint k 
" la jarisprndence de plusieni's parlements de France et surtout du 
** parlement de Paris, qui est le premier du royaume et qui n'a 
'' jamais re^u ce chef de Particle^ ne laisso ])a6 que d'§tre d'ane 
" grande autorit^ contre la disposition singuli^re de la loi qui 
" renferme la matidre de la substitution fid^i-commissaire aux 
** seuls biens immeubles." Bt il cite en note : Bretonnier dans 
son Becueil an mot ''Substitution/' en cela suivi de tons les 
autres d^cissionnaires. 

Je ne suis done pas le seul k prdtendre que Tordonnance n'dtait 
pas Buivie, car tout le monde en France est ^videmmentd'accord 
Bur ce point, jusqu'd, cette ^poque et m§me beaucoup plus tard, 
comme je Tai d^j^ demontr^. 

Passons maintenant ^ ce qui avait lieu dans la pratique, c'est- 
^ire dans les affaires ordinaires des citoyens vivant dans la 
jaridiction du parlement de Paris. 

M. Lafleur dit que le juge a cit^ un certain nombre d'arrSts 
dans lesquels des questions de substitution de meubles et d'im- 
meubles ont 6t6 discut^es devant ie parlement de Paris sans 
qu'on y trouve aucune mention faite de la prohibition de Tar- 
ticle 125. 

Ceci me parait non seulement probable, mais mSme incontesta- 
ble. Youlez-vous d'autres preuves que les notaires et les testa- 
teurs ^taient du mdme avis quo les avocats et les juges ? Lisez 
le testament de Richelieu, ministre tout puissant de Louis XIII 
en 1629, fait le 23 mai 1642, & une ^poque oi^ ce ministre exer- 
9ait encore une autorit^ absolue. Sixi^me vol. de Cochin, p. 22. 

Ce testament contient une substitution de roeubIes,ot Mo. Cochin, 
qui discutait devant le parlement la question de navoir si une 
pai*tie des biens substitu^s avaient ^t^ valablcmont ali^n^e, n*a 
pas plus Tair de soup^onner que cet acte important qui l^guait 
des millions, contenait une substitution de meubles, contrairement 
aux termes expr^s de I'ordonnance, que Ic ministre memo qui 
avait enlev^ les sceaux ^ I'auteur de cettc m^me ordonnancc. 

Lisez encore lo un acte de donation du 25 juillet 1700 : — 

Parfait Notaire, vol. 2, p. 273. — par le Marquis de Mailly et son 
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<5pouse ^ leur petit-fils minenr, marquis de N^elle, accept^e par 
son tuteur, Louis de Longiiemort, avoeat au pai-lement, contenant 
au88i une substitution de raeubles ; 2e un aote con tenant Tins- 
titut de fid^^i-coramis et nouvelle donation avec substitution (Idem, 
p. 264) re^u le 8 juillet 1729, cent ans aprt^s I'ordonnance de 1629, 
par devant les conseillers du roi, notaires a Paris, par lequel le 
due de Mazarin et son lils, le due de la Meilleray, font certainee 
conventions au sujet d'une substitution de meubles et d'immeu- 
bles du 28 f^vrier 1661, en la renouvelant pour partie seulement. 

Est-il possible de croire que tons ces grands personnages el 
leurs aviseurs se trompaient d'une mani^re aussi absurde et que 
M. Lafleur seul a raison contre lout le monde ? 

II me parait, au contraire, clairement d^montr^ que plusieurs 
ann^es et mSme loiigtemps apres que cette colonic cut cessifi d*ap- 
partenir H la France, Tart. 125 de Tordonnance de 1629 et I'or- 
donnance elle-m@me n'^taient ni suivies ni ex^cut^es dans le res- 
sort du parlement de Paris. Les codificaleurs, le comity de Mgis- 
tion de 1865 et le parlement de cette ^poque avaient done raison 
de declarer que, par les lois du Baa-Canada alors en force, la 
subblitution des meubles ^tait permise. 

Je crois que Ton peut ajouter, sans tdmdrit^, que le juge qui a 
rendu jugement dans la cause de Stewart v. La Banque Molson 
avail raison dedire que le plus Idger doute ne peut 6tre entretenu 
sur ce sujet. 

En effet, si, comme je I'ai ^tabli, I'oixlonnance de 1629 n'^taitni 
suivie, ni ex^cut^e dans le ressort du parlement de Paris lors de la 
cession de ce pays X I'Angleterre, elle n'a jamais ^16 en force en 
cette province jusqu'^ cette date et elle n'a pu encore moins y 
Stre re§ue depuis, car les lois franyaisos qui nous r^gissaient lors 
de la cession sont les seules qui puissent dtre appliqu^es par nos 
tribunaux. 

Quel les que soient les declarations des tribunaux fran9ais au 
sujet d*un ou de plusieurs de ces articles et les admissions qu'on 
pretend y trouver, ces expressions d'opinion, de dates assez 
rdcentes, n'ont aucune force ni aucune autorit^ en ce pays. Ce 
serai t, en effet, un pr^cMent dangereux il dtublir que d'admettre 
que nous serious ten us de reconnaitre comme lois du pays ce 
qu*il plafrait maintenant X la Cour de Cassation de declarer avoir 
^t6 loi en France avant 1760, contrairement aux assertions des 
M^moires du temps, de Tuniversalit^ des auteurs, dee historiens, 
des parlements et des Cours souveraines. II est facile de se 
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rendre compte des consequences fanestes d'un pareil Byst^me et 
des perturbations profondes qa'il poarrait causer dans une pro- 
vince dans la<|uelle des substitutions de meubles ont ^t^ conti- 
nuellementin usage, depuis 1663 jusqu'k la mise en force ducode. 

J>ail1eui*s rill^galit^ <$vidonte d'une pareille proposition sdffit 
pour la faire repousser. 

On se demandera peut-dtre comment il se fait que M. Lafleur 
ait pu eiter, on faveur de son opinion, un nombre assez conside- 
rable d'arr^ts des cours en France, et de la Cour do Cassation, 
qui referent ^ I'art. 121 de Tordonnance de 1629 quant ^ Teffet en 
France des jugements dmanant des tribunauz Strangers et parais- 
sent reconnuitre formellement son autoritd. 

II faut remarquer sur ce point, avec Grenier, que jusqu'^ la 
revolution Fran9ai8e, on n'avait entretenu aucun doute surle fait 
que Pordonnance de 1629 etait tombee en ddsu^tude. D'un autre 
c6te, il ne faut pas oublier non plus, comme jo I'ai ddja dit, que 
Torflonnance de 1629 ne contenait que tr6s peu de dispositions 
nouvelles et dtait surtout une compilation des lois anterieures, et 
que les auteurs la citaient pour s'exempter le trouble probable- 
ment de citer ces dernidres. 

Lore de la redaction de Tart. 2123 du code Napoleon, qui a 
rapport aux jugements rendus en pays etrangers, Tarticle 121 de 
Tordonnancede 1629 fut mentionne ; et parmi les com meuta tours 
modernes du code Napoleon, un certain nombre d'auteurs citent 
aussi le m§me article, sans mentionner si I'ordonnance avait 
et§ re^ue comme loi au parlement de Paris ou non, tandis que 
d'autres, comme Grenier, Boitard et autres, dedarent formelle- 
ment qu'elle n*y avait ete ni regue ni ex6cutee. 

II ne faut pas oublier quo, duns tous les jugements cites par M. 
Lafleur, il ne s'agit ni de I'art. 125, ni de hi validite de I'ordon- 
nance comme ordonuance. mais pureinent et simplcment de I'art. 
121, qui n'etait que la reproduction d'une loi anterieuro. 

Ce fait est ad mis de la mani<^re la plus formelle par les auto- 
ritees sulvantes : 

Merlin luimome le cite dans ce sons. — Questions de Droit, vo. 
Jugements, p. 105. II I'invoquait dans un plaidoyer au sujet d'un 
contrat d'affrdtement passd au Havi e, dans le ressort du parle- 
ment de Eouen, et il nffirmait i\\ie I'ordonnanee elle-mSmey avait 
ete enregistree, tout en admettant qu'il n'y en avait pas de 
preuve ecrite. 

Mais il ajoute;— .*^ Pu reste, il est certain, ce que j'ai d6jk 
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prouvd (levant vous par de long details, que Tordonnance de lf>29 
fait encore loi dans toates celles de sos dispositions auxquelles il 
rCa ete derogi ni parune desuStttde ginirak nipar des lois cantraires . 
De 14 nait la consequence que nous devons encore consid^rer 
comme obligatoire I'art. 121 de cette oi*donnance, car cet article 
n*est que Texpression de Vune des maximes les plus anciermes, Us 
plus constamment observies et les plus irrevocables de noire droit 
public y 

D^nisart, vo. Execution des jugements, paragraphe 4: — 

*' line des conditions essentielles pour Tex^cution forc^e des 
** jugements est qu'ils aient ^t^ rendus en Prance suivant la dis- 

** position de I'art. 121 de I'ordonnance de 1629 cet article 

^' dtant conforrae aux vrais principes est admis mtme dans les pays 
** oh Cordonnance de 1629 n* a pas force de loi'' 

Grenier, — Hypoth^ues, tome 1, p. 438 : — " Ce droit ^tait 
'^ m§rae ^tabli en faveur des Begnicoles bien avant cette ofdon- 
" nance, puisque d'anciens arrdts rapport^s par Mornac et par 
" Trongon, ainsi que par Chopin, Tavaient ainsi jug^." 

Cost aussi dans ce sens qu'elle est sou vent cit^e par les arrets. 

Voir celui de Grenoble, du 3 Janvier 1829 : — *' Consid^i*ant que, 
** d'apr^s Tancien droit public de la France, declare dans Vart. 121 
'* de Vordonnnnce de 1629, les jugements rendus en pays Strangers 
" n'^taient pas ox^cutoiros en France " 

Je snis done forc^ment arrive i la conclusion lo que la savante 
critique do M. Lafleur n'est pas fond^ en fait ; 2o que les juge- 
ments de la cour d'appel sont bien fond^s en droit. 

Mes rares loisirs ne m*ont pas permis de vous faire part de 
quelques observations additionnelles rolativement 4 Tex^cution 
en France des jugements rendus i I'^tranger, confor moment a 
I'art. 2123 du code Napoleon, mais quelles que soient les opinions 
exprim^es sur ce point par les tribunaux de ce pays depuif 
1806, leurs declarations, quelque respectables qu'elles soient, 
ne peuvent avoir Tett'ot de modifier les lois franyaises introduites 
dans ce pays par TtSdit de 1663, appliqu^es par les tribunaux et 
suivies par les avocats et les notaires, surtout quant aux substi- 
tutions, sails tenir aucun compte de Tordonnance de 1629, 
car ce sont ces lois qui nous out 616 conserv^es par les actcs do 
1774 et de 1791, et non pas les lois telles qu'elles peuvent Sti-e 
main tenant ad ministries dans not re ancienne mdre-patrie. 

13. 
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N. B. — Une question identique a ^t^ soulev^e au sujet'de Tor- 
doDnance des substitutions de 1747 qui n'a pus ^t^ enregisti'6 en 
ce pays. Chose singuli^re, Merlin, E^p., vo. Substitutions fidu- 
ciaires, affirme que cette ordonnance n'a pas ^t^ enrcgistr^e au 
parlement de Provence et ne fait pas loi dans le ressort de cette 
cour, tandis quo Sall^ et Th^venot disent le contraire. 



REGENT ONTARIO DECISIONS, 

Bills of exchange and promissory notes — Endorsement by strar^er — 
53 Vic. {Can.), c. 33, ss. 56 ayid 88. 

Where promissory notes payable to named payees were en- 
dorsed by the defendant before delivery to them, he was held 
liable to them in an action on the notes. — Duthie v. Essery, Court 
of Appeal, 5 March, 1895. 



Constitutional law — British North America Act — Ultra vires — Crimi- 
nal assault — Bar of civil remedy -^Criminal Code, 1892 — 55-56 
Vict., c. 29, ss. 865-866. 

Held, that ss. 865 and 866 of the Criminal Code, 1892, are intra 
vires of the Dominion Parliament. 

Per Boyd, C. : "The Code gives one who is assaulted the option 
to proceed by complaint in a summary way before a magistrate, 
and if he elects to take his remedy by this method of private 
prosecution he foregoes his right of action in respect of the same 
assault in order to recover damages as a civil wrong." — Flick v. 
Brisbane, Chancory Division, 2 March, 1895. 



MANITOBA DECISION. 

Money had and received — Receipt only prima facie — Evidence of de- 
livery — Common carrier — Delivery of money package sent by 
express. 
This was an action for the recovery of $2,000 handed to the 
defendants, to be sent by express to the plaintiff's agent at 
Wawanesa. 

According to the evidence of Slory, the consignee, and Cornell, 
defendanth' agent at Wawanesa, which the learned judge found 
not to be conflicting, what look place may be thus described : 
When the package containing the money was received at Wawa- 
nesa by Cornell, he called at Story *s place of business and in- 
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formed him of the receipt of a money package. Story then went 
to the exprebs office^ whore he had some other busineBs to trans- 
act with Cornell. After this was over the latter produced* the 
express receipt book, and, pointing out with one hand the place 
where Story should put his signature opposite the entry of the 
money package, said to Story, '*This is this money package," 
and at the same time, with the other hand, while Story was 
signing, he took the package out of his pocket and laid it down 
on the table at which Story was sitting, and in front of a large 
book which was between Story and the package. 

Story did not notice that the package had been placed on the 
table before him, and never saw it, and, in fact, supposed that it 
was still in the safe, where such packages were usually kept. He 
then went out into the waiting room and stood at the wicket 
while Cornell was making up the amount of some freight bills 
which Story had to pay. The latter forgot to ask for the money 
package, and left the station. Cornell, supposing that Story had 
picked up the package and taken it away with him, then left the 
office with the door open and went up stairs. During his ab- 
sence it is supposed that the package was stolen by some person 
who came into the station. 

Under the circumstances the question for decision was whether 
the defendants were liable to make good the loss, notwithstand- 
ing that Story had acknowledged the receipt of the package by 
his signature. 

Held, that it was the duty of defendants or their agents to de- 
liver the package into the hands of the consignee, or at least to 
draw his attention pointedly to the package when laying it down 
before him, and that the signing of the receipt was only prima 
facie evidence of delivery, which might be displaced by sworn 
testimony; that what was done by defendants' agent was not 
sufficient delivery, and that the defendants were responsible for 
the amount.— Martin v. Northern Pacific Express Company , Court 
of Queen's Bench, 8 March, 1895. 



GENERAL NOTES. 
Appointments.— 26 March, 1895. Hon. A. R Dickey, Q.C., of 
Ottawa, to be Minister of Militia and Defence for Canada, vice 
Hon. J. C. Patterson, resigned. Hon. W. H. Montague, Dunn- 
ville, Ont., to be Secretary of State of Canada, vice Hon. A. R. 
Pickey, 
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CURRENT TOPICS AND CASES. 

The judgment of their lordships of the Judicial Com- 
mittee of the Privy Council in Alexandre v. Brassard, 
popularly known as the St. Blaise case, dismisses the ap- 
peal, by some of the appellants, from the judgment of the 
Court of Queen's Bench for this province, reported in Q. 
U., 2 Q. B., pp. 69-99. The board did not think it neces- 
sary to enter into some questions that were discussed in 
the court below, the argument on the appeal being 
restricted apparently to two contentions, first, that al- 
though it was not competent for the court to set aside 
the canonical decree erecting a parish, it was at liberty 
to inquire into the proceedings which gave rise to the 
decree, and if a flaw or illegality were discovered in those 
proceedings the canonical decree could not be treated as 
a decree available for the purpose of founding civil re- 
cognition. Their lordships overruled this pretension, 
holding that every decree for the canonical erection of a 
new parish which is valid according to ecclesiastical law 
is a sufficient foundation for proceedings with the view 
of obtaining civil recognition. The second point was 
whether a debt contracted by the Fabrique is a debt of the 
parish within the meaning of art. 8880 R. S. Q., and would 
therefore constitute a bar to its dismemberment. The 
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Oommittee held that it was not. This point applied to 
one parish only, and does not appear to have been specially 
urged in the court below. 



In the case of Atlxintic Sr N. W. By. Co. v. Wood, which 
will also be found in the present issue, the argument 
before the Judicial Oommittee seems to have been re- 
duced to a very simple question. The Railway Company 
admitted the respondents' right to recover compensation 
under the Railway Act, and that the damages to be 
estimated were those caused and to be caused to the 
remainder of their property by <he intended use of the 
part expropriated ; but the pretension was put forward 
that the Court of Queen's Bench had not made a re- valua- 
tion of the damages and had accepted that made by the 
arbitrators. It is not easy to understand how such a 
point could be seriously urged before the Committee un- 
less there were something to show that the Canadian 
Court had declined to hear any argument as to the amount 
of damages. Now, although the case before our courts was 
argued principally upon the legal questions raised, no 
restriction was imposed upon counsel, so far as we are 
aware, in reviewing the evidence of damages. The only 
point discussed before the Board, therefore, was one 
which seems to have been founded chiefly upon a mis- 
apprehension of some remarks made by Mr. Justice Hall^ 
which clearly do not support the interpretation sought 
to be placed on them, and the Judicial Committee, under 
these circumstances, did not consider it necessary to call 
upon the respondents to reply. 



In the judgment following — Casgram es qual. v. AilanUc 
4r North West Ry, Co, — Lord Watson has treated in a very 
elaborate manner a case of considerable complication. 
The salient points of the judgment are that the attorney 
general, in an action under article 997 of the Code of 
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Procedure, has the same right to control the conduct and 
settlement of the suit as if there were no private relator, 
and may, at any stage of the case withdraw the right of 
using his name ; and, further, that a mandamus will not 
lie to him, as an officer of the Grown, in such prosecu- 
tion. The Committee also decided that the municipal 
authority of a city has power to sanction the closing of a 
public street. The case has considerable general interest 
in its bearing upon the powers of the provincial attorney- 
general. The appellants' counsel evidently found a 
formidable obstacle in art. 708 of the Revised statutes of 
Quebec, which declares that the provincial attorney 
general " has the functions and powers which belong to 
tlie office of attorney-general and solicitor-general of Eng- 
land, respectively, by law or usage, in so far as the same 
are applicable to this province." Beference may also be 
made to par. 4 of this article : — ''iHe has the regulation 
and control of all litigation for or against the Grown or 
any public department, in respect of any subject within 
the authority or jurisdiction of the government of the 
province." 



At the annual dinner of the Birmingham Law Students^ 
Society, the president. Sir Frederick Pollock, chose for the 
subject of his presidential address " Law Reporting," a 
topic with which he is specially conversant. In the course 
of his speech he said that they would not find any satis* 
factory historical instances of law rei>orting before the 
middle of the thirteenth century. The early year-books 
did not show much trace of official revision, or, indeed, 
of any revision at all. They appear to be the transcript 
of notes taken in Gourt, and represented just what might 
be heard by a fairly attentive lawyer who happened to be 
in Court. There was no care taken to verify the names 
of parties, still less any communication with the judge, 
except that occasionally they iound a judge saying privily 
to a counsel what he (Sir Frederick) supposed the judge 
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did not wish to commit himself to. The year-books had 
everything about them in external form that was repul- 
sive. From first to last the language of the year-books 
and of the other earlier reports down to the Restoration 
period purported to be French. In the earlier portion it 
was real French — that was, the French spoken by the 
educated people and persons of rank, but it became subse- 
quently an English dialect of French. The court of 
Edward III., however, deliberately adopted English as 
the spoken language, and after that the spoken language 
in the Courts became English. The lawyers, however, 
continued taking their notes and writing their records 
in French, and the result was ' law French,' which be- 
came more and more degraded and mixed with English 
words till, in the sixteenth century, it was a mere jargon 
Sixty years ago it was supposed no lawyer had occasion 
to read the year-books. Since then they had found those 
books were not obsolete, and that it might be necessary 
to refer to them even for practical purposes. In any other 
civilised country those year-books would have been re- 
edited at the expense of the State. Law reports by 
private reporters began in the sixteenth century, and the 
modern system of reports might be stated to be not more 
than a century old — the system of having reporters per- 
manently attached to each Court to keep up continuous 
reports, and who were more or less assisted by the judges 
in their work. He could not say when the modern 
practice of judges assisting law reporters by revising the 
judgments was first adopted. Douglas, one of the best 
of the eighteenth century reporters, made no mention of 
it in the preface to his first volume of reports, and there- 
fore it might be inferred that up to that time no reporter 
had been bold enough to ask the judge for such assist- 
ance. By that time the distinction between good and 
bad reporting had been thoroughly established, and the 
distinction between authorised reports and reports which 
were not authorised. The only meaning of a report be- 



THB LEGAL NEW& 188 

ing authorised was that the reporter was in a certain 
sense recognised by the Court to which he was attached, 
and the judge gave him what facilities he could, and was 
willing to revise his judgments for the purposes of the 
report. There were no other kinds of authorised reports. 
There were not, as in some countries, official reports of 
the judgments delivered by the Court or a judge. Wheth- 
er it would or would not be desirable to have an official 
source of reports and forbid the citation of any others 
was a question which had been much debated at various 
times. He thought on the whole the general weight of 
professional opinion had been against having such offi- 
cially authorised reports. 

We regret to have to record the death of two gentle- 
men long connected with the profession in the city of 
Montreal. The first, Mr. W. A. Bates, was among the 
oldest practitioners in the city, and was esteemed by all 
who knew him. He was not conspicuous as a lawyer, 
but was the model of a conscientious and industrious attor- 
ney. The second death is that of Mr. Justice Barry, 
formerly a district magistrate, and recently one of the 
judges of the Circuit Court. Both of these gentlemen 
were much esteemed, and their decease, in each case 
after a very brief illness, is generally regretted. 



JQDICIAL COMMITTEE OF THE PHLVY COUNCIL. 

London, 9 February, 1895. 

Present: — The Lord Chanobllor, Lobds Watson, Hobhousb, 
Maonaohtsn and Shand. 

Albzandrb' et al., appellants, and Brassard et al., respondents. 

Parishes in the Province of Quebec — Canonical and civil erection and 
division — Jurisdiction of the courts — B.S.Q. 3371-3381 — Debt of 
parish. 

Held, affirming the judgment of the Court of Queen's Bench, Q- R., 
3 Q. B, 69; — 1. The civil courts in the province of Quebec 
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have no jurisdiction to annul or revise a canonical decree erect- 
ing a parish ; and a decree for the canonical erection of a new 
parish^ which is valid according to ecclesiastical law^ is a suffi- 
cient foundation for proceedings with the view of obtainifig civil 
recognition, 

2. Proceedings before the Commissioners^ in accordance with 
the statutory provisions relating thereto^ with a view to the civil 
recognition of a new parish, are not subject to the review or 
control of a court of justice. 

3. A debt of the Fabrique is not a debt of the parish within 
the meaning of 3380, R. 8,Q. 

Lord Macnaqhtkn: — 

Tho question in this case relates to the canonical erection and 
the civil recognition of a new parish in the district of Iberville, 
in the province of Quebec, called St. Blaise, which has been 
formed bj the dismemberment of three old parishes, St. Jean 
TEvang^liste, Ste. Marguerite de filairfindie, and St. Valentin. 

The appellants challenge the validity of the proceedings which 
resulted in the civil recognition of the parish of St. Blaise on two 
grounds. They allege (1) that on the occasion of the application 
to the ecclesiastical authorities for the canonical erection of the 
parish an essential condition prescribed by law was not observed, 
and they contend that in consequence of that omission no legal 
foundation was laid for an application for civil recognition. They 
also allege (2) that in the case of the parish of St. Jean TEvan- 
g^liste there existed a debt of the parish which formed a statutory 
bar to its dismemberment. 

It appears that at the date of the cession of Lower Canada the 
jurisdiction both canonical and civil in reference to the erection 
and sub-division of parishes was vested in the respective Bishops 
of the Diocese, but subject; so far as related to civil recognition 
to the formal assent of the Governor as representing the Crown. 
After the cession this jurisdiction was i*ecognised by an Oitiinanoe 
31 George III, c. 6. Various statutes were subsequently passed 
dealing with the matter. The provisions of these statutes are 
now embodied in Title IX. (Eeligious Mattera) ch. 1 of the Be- 
vised Statutes of the Province of Quebec. 

Chapter 1 is intituled : — " Erection and Division of Parishes — 
<< Construction and Repair of Churches, Parsonages and Ceme- 
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*' teries — «Dd PabriqueH.*' It is divided into Becttons and sub-sec- 
tions, under which the appropriate Articles are arranged. 

Section 1, containing Articles 3360-3370 both inclusive, relates 
to the appointment of Gomniissioners by the Lieutenant-Governor, 
in each Roman Catholic Diocese of the Province, and to the 
general powers of such CommissioDers. 

Section 3366 is in the following terms : — 

" All cases respecting either the erection or division of Parishes, or the 
*' building and repairing of Ch arches, Parsonage [louses and CemeterieSy 
** and their appartenanoes, belonging to Roman Catholics, shall be pro- 
"oeededwith and adjudged upon by the Roman Catholic Bishop or 
" person administering the Diocese in which it is necessary to act, and 
" by the Commissiouers appointed for the said Diocese." 

Section I£. is headed: — "Erection and Division of Parishes." 
Sub-section 1 of Section H. headed: *' Canonical erection of 
" Parishes " contains Articles 3371 and 3372. 

Article 3371, so far as material to the present question, is as 
follows : — 

" Whenever in any of the following cases it is required : — 
" 1. To canonically erect any new parish ; 
** 2. To dismember or sub-divide any parish ; 

^ ^ ^ ^ ^ ^ ^ ^ 

'* on a petition of a majority of the inhabitants, being freeholders, of the 
" territory designated in such petition interested in the matter, being 

" presented to the Roman Catholic Bishop of the Diocese 

** the ecclesiastical authorities, and such other person as they may appoint 
" and authorise for the purposes aforesaid, proceed, according to eccle- 
" siastjcal law and the practice of the diocese, to the final decree for the 
" canonical erection of any parish, or the division or union of any paridhes 
** as the case may be." 

Article 3372 provides for notice to the pei*sons interested before 
proceeding on the petition. 

Sub-section 2 of Section II. headed : — " Civil erection of Par- 
"ishee" contains Articles 3373-3382 both inclusive. Those 
Articles so far as material to the first objection on the part of 
the appellants are as. follows : — 

** Article 3373 : — ^Every decree for the canonical erection of a new Parish 

*' or for the dismemberment or union of any Parishes 

" rendered according to the canonical laws, forms aud usages followed in 
** the Roman Catholic Dioceses in the Province, shall to liave its effect be 
*• publicly read and jmblished on two consecutive Sundays from the pulpit 
** in the Churches or Chapels of the Parishes or missions interested in the 
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** said erection, diBinemberment, diyision together 

*' with a notice informing the persons interested that on the expiraticm 
" of 30 days, or one day later if the 30th be a Sunday or a holiday, after 
" the last readiog and pablication of the said Canonical Decree, ten or 
" the majority of the inhabitants being freeholders mentioned in the 
" Petition presented to the ecclesiastical authorities fbr the rendering 
*' of the said Canonical Decree, will apply to the Commissioners for the 
" civil recognition thereof, and that all having or pretending to have any 
" opposition or claim to bring against the said civil recognition must 
" file the same before the expiration of the said 80 days with the Secre- 
" tary of the said Commissioners." 

'* Article 3374 :— If within the delay of 30 days no opposition be made 
" to the civil recognition of the Canonical Decree, or if the opposition be 
" dismissed by the Commissioners, the Secretary shall transmit the 
" said Canonical Decree to the Lientenant-Governor, together with a 
" certificate signed by him to the eflbct that no opposition has been filed 
" with him within the said period, or that having been filed it was dis- 
" missed." 

'* Article 3375 :— On receipt of snch Decree and Certificate, the Lieute- 
" nant-Govemor may withont pro^s^verbal or report from the Commis- 
** sionere, issue a Proclamation under the Great Seal of the Province as 
" provided for in Article 3381, which Proclamation shall have and pro- 
" duoe the same efiect as a Preclamation issued in virtue of a proo^»-i»r&a2 
** or report of the Commissioners." 

Ai*ticle 3376 deals with the case of an opposition which the 
Commissioners consider ought to be taken into consideration. 

'* Article 3381 :~0n the presentation of the proctB-wrbal of the Com- 
<' missioners, containing their report as aforesaid, the Lieutenant- 
" Governor may issue a Proclamation under the Great Seal of the Pro- 
" viucCi erecting such Parish for civil purposeSf and for confirming, 
" establishing and recognising the limits and boundaries thereof ; such 
" Proclamation shall avail as a legal erection and confirmation, for all 
" civil purposes, of the Parish or Parishes or sub-divisions of Parishes 
" therein designated, and of those which may have been formed by the 
** dismemberment, union or sub-division of Parishes erected and recog- 
" nised by the artH of His Most Christian Majesty dated 3rd Mareh, 
'* 1722, or by any other subsequent letters patent or proclamations." 

Snch being the law applicable to the case the facts may be 
stated very briefly : — 

In March, 1888, a petition was presented to the Archbishop of 
Montreal, praying him to dismember certain outlying portions 
of the three pai'ishes and to form them into a separate parish 
with a view to the convenience of the inhabitants in regard to 
religious woi'ship and education. After considering the opposi- 
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tion of the present appellante and certain other persons, the 
Ardibishop issued a decree granting the prayer of the petition. 

The petition on which this decree was made was signed by a 
majority of the Soman Catholic freeholders of the territory 
designated in the petition, bat not by a majority of Boman 
Catholic freeholders in each portion of the three parishes form- 
ing sach territory, or by a majority of the total nnmber of free- 
holders in the territory nnless Protestant freeholders oaght to be 
exclnded from the compatation. And therefore according to the 
view of the appellants and the constmction which they seek to 
place upon the enactment the petition was not in order. 

Upon the decree of the Archbishop having been obtained the 
respondents applied to the Commissioners of the diocese for civil 
recognition of the new ecclesiastical parish. The appellants, 
and certain other persons who were co-plaintifb with them in 
the action, but who have not appealed, lodged an opposition. 
They appeared before tha Commissioners, called witnesses, and 
were heard in support of their objections. On the 10th of 
January, 1891, the Commissioners made a report to the Lieuten- 
ant-Governor, in which by a majority they stated that inas- 
much as they considered that the decree had been rendered on 
the petition of the majority of freeholder residing in the territory 
designated in the petition, that an appeal from the decree to the 
Pope had been rejected, that all proceedings were regular, and 
that the oppositions were ill-founded, they rejected the opposi- 
tions and recommended that civil recognition should be granted. 

The appellants, and the plaintiffs who have not appealed, ap- 
plied to the Court of Queen's Bench for a writ of certiorari to 
quash the report. The application was refused. They then raised 
the present action, asking in effect for a declaration that the 
proceedings to which they objected were invalid, and claiming 
an injunction and damages. The action came on for hearing in 
the Superior Court before Tellier, J. On the 2?th June, 1892, 
that learned Judge gave judgment dismissing the action with costs, 
upon the ground that the Court had no jurisdiction to review 
the Archbishop's decree or the report of Commissioners, or to 
arrest the action of the Lieutenant-Grovernor. 

In September, 1892, civil recognition was accorded to the 
parish of St. Blaise by a proclamation under the great seal of the 
Province. 

On appeal to the Court of Queen's Bench the judgment of the 
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Saperior Court was affirmed on the 23 rd of December, 1893, by 
LaooBte, G. J., Baby, Bosb^ and Wartele, JJ., Hall, J., dissent- 
ing. 

Notwithstanding the able arguments on behalf of the ap- 
pellants their Lordships are of opinion that the judgment of 
the Court of Queen's Bench, affirming the decision of Tellier, J., 
is correct. 

It was. not disputed at the Bar that the decree of the Archbishop 
was a good and valid decree for all ecclesiastical purposes, and that 
the parish of St. Blaise has been canonically erected. The argu- 
ment on behalf of the appellants' was that the ecclesiastical 
authorities were not properly put in motion, and that although 
it was not competent for the Court to set aside the canonical 
decree, the Court was at liberty to inquire into the proceedings 
which gave nse to it, and they contended that if those proceed- 
ings were found not in accordance with the provisions of the law, 
the decree could not be treated as a decree available for the pur- 
pose of founding civil recognition. 

Their Lordships cannot take this view. It appears to them 
that the provision in question is not a limitation on the jurisdic- 
tion of the ecclesiastical authorities, or a condition precedent to 
the validity of all subsequent proceedings. It is rather in the 
nature of a rule of procedure, and in their Lordships' opinion it 
is for the ecclesiastical authorities and for them alone to decide 
as to the validity of any objection founded on alleged non-com- 
pliance with it. 

In connection with this point it will not be out of place to 
observe that the articles relating to the civil erection of parishes 
form the subject of a separate and distinct subjection. The first 
article in that sub-section in its opening words speaks of ^' Every 
Decree for the canonical erection of a new Pansh." The words 
are general. There is nothing referring them back to what has 
gone before, or confining the case to a decree made in the manner 
prescnbed by the preceding sub-section. It seems to their Lord- 
ships therefore that according to the grammatical construction 
of the language of this sub-section, as well as accoi^ing to the 
good sense of the matter, every decree for the canonical erection 
of a new parish which is valid according to ecclesiastical law is a 
sufficient foundation for piXHseedings with the view of obtaining 
civil recognition. Otherwise a canonical decree, valid according 
to ecclesiastical law but having the defect or flaw which the 
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appellants attribnte to the Archbishop's decree in this case, would 
for all time be a bar to civil recognition. For there are no 
means of caring this defect or getting rid of the difficulty. 

Their Lordships have dealt with this matter becaose it is of 
general interest and it formed the principal subject of the argu- 
ments addressed to them. At the same time they desire to say 
that they see no reason to differ f^om the conclusion of the 
learned Judges of the Court of Queen's Bench, who have held 
that proceedings before the Commissioners, in accordance with 
the statutoiy provisions relating thereto, with a view to the 
civil recognition of a new parish, are not subject to the review 
or control of a Court of Justice. The functions of the Commis- 
sioners in this respect are simply to inquire and report to the 
executive Grovernment, and although they are empowered to dis- 
miss an opposition made to the civil recognition of a canonical 
decree they are required to report the dismissal to the Lieutenant- 
Governor when they transmit the canonical decree to him. Per- 
sons who may consider themselves aggrieved by the dismissal of 
their opposition are not without remedy. But their remedy is 
not to be sought in a Court of Law. It appears from the judg- 
ment of Wurtele, J., as well as f^om Mr. Justice Baudry's Trea- 
tise (page 61) that it is* the practice for the executive Grovern- 
ment before granting civil recognition to listen to all remon- 
strances and objections properly brought before them. ^* In all 
'' such cases,'' says Wurtele, J., '' the parties are always heard 
*' and the circumstances are cai*efully considered before any action 
'' is taken." . . . '< It is within my own knowledge," he 

adds, '' that on several occasions after having considered the ob- 
" jections made to the civil erection, the Lientenant-Gk>vemor on 
" the advice of the Executive Council has declined to issue the 
" Proclamation and to give civil effect to a Canonical Decree.*' 

The objection founded on the alleged debt of the Parish of St. 
Jean rEvang^liste is a more serious objection in a legal point of 
view. For Ai*ticle 3380 provides that nothing in the chapter 
shall extend to any parish which has contracted debts for the 
erection of churches or parsonage houses therein until the said 
debts are paid and satisfied. In the present case however the 
alleged debt is not a debt of the parish. It was not contracted 
by the parish. It was contracted by the Fabrique, and the Fabri- 
que apparently has sufficient means to discharge the debt, or so 
much of it as remains unpaid, by the stipulated instalments. 
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withont throwing any part of it npon the parish. A debt of the 
Fabrique may no doubt become a debt of the parish. But to 
bring about that result two things must concur. In the first 
place the Fabrique must ascertain the impossibility of paying the 
debt by means of the revenues at its disposal ; and in the next 
place it must obtain an authorization for a levy upon the Boman 
Catholic freeholders of the parish at a meeting of the parish regu- 
larly called. 

For these reasons their Lordships are of opinion that the appeal 
wholly fkils, and they will humbly advise Her Majesty that it 
ought to be dismissed. 

The appellants will pay the costs of the appeal. 

Venum R Smithj Q, C, and Dunbar Taylor (of the Montreal 
bar), for appellants. 

FuUertofif Q. C, Beaudiny Q. C. (of the Montreal bar), and 
Bray, for respondents. 



JUDICIAL COMMITTBK OF THE PRIVY COUNCIL. 

London, 23 February, 1896. 

Present : — ^The Lord Chanobllor, Lords Watson, Maonaqhtrn, 
Shand, and Davet. 

Atlantic k North-West R. Co. (petitioners in court of first 
instance), appellants, & Wood et al. (i*e8pondent8 in court 
of first instance), respdndents. 

Bailway expropriaiion — Overhead passage — Right of proprietor 
to damages resulting from the operation of the railway— Title-- 
Nature of the review to be exercised by the Court under the 
Canadian Railway Act of 1888, 61 Vict, ch. 29, of an 
award cf arbitrators. 

Held, (affirming the judgment cf the Court of Queen's Bench, Mont- 
real, Q, R, 2 Q. B, 335) ;— 1. The expropriation of an overhead 
passage by a railway company entitles the person expropriated 
to the enforcement ^ all tJie statutory rights which would follow 
from expropriation of surface rights, 

2. Under the Canadian Railway Act of 1888 (51 Vict, ch, 
29) a railway company is responsible, where land or real rights 
are expropriated, to compensate the proprietor, not only for the 
land actually taken, but for the direct damage to his remaining 
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land resulting either from construction and severance, or from the 
operation of the raiUoay. (The holding of the Oovrt of Q, £, on 
these two questions was not contested on the appeal), 

3. The true intent of sub-section 2 of s. 161, of the Bailway 
Act above mentioned-^ is not tliat the Superior Court before which 
an appeal is brought, should whoUy disregard thejvtdgment of the 
arbitrators and the reasoning in support of it, and deal with the 
case as if the evidence had been adduced before the Court itself 
and not before the arbitrators, but that the Court should examine 
into the justice of the award given by them on its merits, on the 
facts as well as the law, the case being analogous to the review 
of the decision of a subordinate court. 

The case having been argued on the part of the appellants, 
respondents' counsel were not called upon. 

LoBD Shand: — 

The appeal in this case is presented against a judgment of the 
Court of Queen's Bench for Lower Canada, reversing a judgment 
of the Superior Court, in the district of Montreal. The subject 
of the litigation is an award in an arbitration under the Canadian 
Hallway Act of 1888 (51 Vict., c. 29), by which the majority of 
the arbitrators awarded a sum of 916,308 as compensation for 
land taken and injury done to the property of the i*espondents 
by the appellant company, in the exercise of their statutory 
powers by the making of a raiii*oad passing through the city of 
Montreal. The respondents are the trustees of Calvary Con- 
gregational Church, Montreal, and owners in possession of the 
property on which the church is built. A small part of the re- 
spondents' land only, consisting mainly of part ot a lane leading 
to the rest of their property, was taken and occupied by the 
company, by their line being carried over it on trestles or 
arches, and by much the greater part of the compensation claim- 
ed was on aocouni of injury done to the remainder of the pro- 
perty by the use of the line in the working of the railway. The 
appellants maintained that they were not liable to pay com- 
pensation for injury so caused to the part of the property which 
was not taken, and stated other defences arising from the partic- 
ular state of the respondents' title, but after much discussion 
these pleas were disallowed by the Court of Queen's Bench which 
reversed the judgment of the Superior Court by which the amount 
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of compensatioii awarded had been greatly reduced. The decin- 
ion OQ these points has been acquiesced in, and the only qnes- 
tlon on which any argument has been presented by the appellants 
under the present appeal relates to the nature of the review to 
be exei'oised by the Ooai*t, under the Statute, of an award by 
arbitrators on the merits of a claim for compensation on which 
they have given their decision as to the amount of compensation 
to be paid. 

The contention of the appellants on this queslion is thus stated 
in their case : — 

'' The appellants are willing to admit for the purposes of the present 
" appeal that the construction of the railway over the lane in question 
" constituted such an expropriation of a real right belonging to the 
" respondents as to entitle the proprietors to recover under the Act such 
" direct damages, contemplated by the Act, as are caused and to be 
" caused to the remainder of the property by the intended use of such 
*< expropriated real right by the Railway Company ; but they submit 
" that the Court of Queen's Bench was under the Act bound either (1) 
'* itself to examine and weigh the evidence and decide upon it as in a 
" case of original jurisdiction, not whether the award of the arbitrators 
** was manifestly incorrect and unreasonable, but what upon the evidence 
" taken before the arbitrators was the just amount of damages ; or (2) to 
" remit that question to the Superior Court for its decision." 

The decision of the question depends on the meaning to be 
given to the 16l8t section of the Bailway Act already mentioned, 
(sub-section 2) which is in these tei*ms : — 

" Whenever the award exceeds $400 any party to the arbitration may 
** within one month after receiving written notice from any one of the 
** arbitrators or the sole arbitrator, as the case may be, of the making of 
" the award) appeal therefrom upon any question of law or fiact to a 
** superior court of the province in which such lands are situate, and upon 
** the hearing of the appeal the court shall, if the same is a question of 
" fact, decide the same upon the evidence taken before the arbitrators as 
*' in a case of original jurisdiction." 

It is maintained by the appellants that, where an appeal from 
the award of arbitrators involves questions of fact, the Court 
considering for themselves the evidence taken by the arbitrators 
ought to deal with the case as if the whole question of the amount 
of compensation to be awarded had come before them in the first 
instance, and ought not to pay regai-d to the decision of the 
arbitrators or to give weight to their award, as they might do in 
dealing with a decision on facts coming before them otherwise^ 
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for review. The view maintained by the appellants is thus 
stated in their case : — 

" Paragraph 2 of Section 161 of the Railway Act is express that apon 
** the hearing of the appeal, the Court shall, if the same is a question of 
'* fact, decide the same upon the evidence taken before the arbitrators as 
" in a case of original jurisdiction. This, it is submitted, has not been 
" done; but on the contrary, the Court appears to have laid down the ^ 
" principle that the arbitrators had a discretion which was not to be 
^ interfered with unless exercised in a manner unreasonable or manifestly 
" incorrect. It is submitted that the arbitrators allowed an excessive 
** and unreasonable amount of compensation, based upon exaggerated 
" estimatesof the value of the property and of its depreciation by the 
*' near presence of the railway, and upon the mere hypothesis, inade* 
" quately supported by evidence, that the church must and would be 

** removed and a new one built in another place It is sub-; 

" mitted that the Court was bound to examine and weigh the evidence 
" on these various grounds of estimated damage, and to decide the case 
** upon and in accordance with their own appreciation of that evidence 
** and not the appreciation of the arbitrators, or to remit the case for such 
" action by the Superior Court 

** The appellants . . . submit that the appeal should be allowed 
" on the ground that neither of the Courts below has decided the facts 
" according to the law now laid down upon the evidence as in a case of 
" original jurisdiction, and that the appellantif are entitled to such decis^ 
"* ion, and they submit that the case should be remitted for such deciar 
<* ion to the proper Court, or that it should be so decided here, or that 
** such other relief be granted to them as their lordships may deem just'' 

In the evidence laid before the arbitrators there appears to 
have been a wide conflict of views, as is common in such cases, 
as to the nature and extent of the injury to be inflicted on the 
property of the respondents by the use of the • railway. It is 
sufficient for the present purpose to observe that several wit- 
nesses, whose evidence seems to have commended itself to the 
judgment of the arbitrators, considered that the church and the 
property on which it was built would be so injui'iously affected 
by the use of the lioiff in the running of trains that it might be 
necessary to have the church removed to another site to be ao- 
qoired by the trusteff, and in any view that serious injury was 
done to the property^ and that a very substantial sum was due 
by way of compensatipn. 

The view which, the Court of Queen's Bench took of the evi- 
dence and of the arbitrators' awai*d on the amount of compensa- 
tion and the gi*ounds of the award is expressed by Mi*. Justice 
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Hall in deliveriDg the jadgment of the Court, Mr. Justice Bosb^ 
diBsentiDg. After laying down the principle that a railway com- 
pany is bound to compensate a proprietor, not only for land 
actually taken but for the direct damage to his remaining land 
'' resulting either from construction and sevemnce, or from the 
'' use of the railway line and the operation of its ti*affic 8ei*vioe/' 
the learned Judge added : — 

" Applying that principle and the jurispradenoe I have quoted, to the 
" Dacta of the present case* we most conclude that the arbitraton were 
"jastified in taking into consideration the injurious effect upon the 
'* present occupation of appellants' premises, resulting from the noise and 
" vibration caused by the train service in such dose proximity to their 
** church. That it is a direct and tangible and appreciable damage, in the 
" sense of the Act, will be apparent from considering the result if the 
** appellants were the tenants only, and not the proprietors of the church 
"in question. Would they be content to pay the same rental for the 
" use of a church edifice thus situated as for one as free fix>m disturbance 
" as Calvary church was before the construction of the railway 7 Clearly 
" not ; and If its rental availability and value are diminished, certainly 
" its use by its own proprietors has suffered a corresponding deprecia- 
'' tion, for which it is possible to establish a pecuniary estimation and 
** enforcement Is that estimate which the present arbitrators have 
•* made, judicious and suitable 7 In the face of the evidence adduced, it 
" cannot be said to be unreasonable nor manifestly incorrect, and we do 
** not feel warranted, therefore, by substituting our discretion for theirs, 
" to adopt an estimate of damage which might be open to equal criti- 
" cism, and even less defensible according to the evidence by which both 
" they and we are bound.*' 

From these observations their lordships think it is clear that 
the Court for themselves folly considered and weighed the evi- 
dence taken before the arbitrators on the facts on which the 
amount of compensation depended, ftnd decided the question of 
amount (which in such cases must genei-ally be a matter of 
estimate) accoi-ding to their own judgment. The learned Judges, 
as the result of their examination of the evidence, came to the 
conclusion that if they were to adopt a different estimate of 
damage f^om that to which the arbitrators gave effect the result 
might be liable to criticism equal to that to which the award 
was open (and to which it bad no doubt been subjected in the 
argument), and their estimate might be even " less defensible, 
" according to the evidence " than that of the arbitrators, and 
therefore they sustained the award, among the considerations 
stated in the formal judgment being the following, viz. : — 
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" Considering that amongst the powers thus conferred is the right not 
''only of expropriating the land of third parties and of laying tracks 
" upon snch expropriated land, but of operating a train servioe thereon ; 

" Considering that in the present case the maintenance of snch train 
"servioe will cause direct damage, loss, and inconvenience to said 
" trustees, and greatly injure the use and enjoyment of their remaining 
" property for church purposes, to which use it had been applied and 
" dedicated for many years prior to the date of said expropriation notice, 
** and that the arbitrators acted within their legal powers and functions 
" in taking into consideration not only the value of the expropriated pre- 
" mises, but the direct damage caused and to be caused to the remainder 
" of the property by the intended use of such expropriated real right by 
*• said Railway Company." 

The Coart dealt with the award as one which it was their 
province to review on the facts as appearing on the evidence 
add need before the arbitrators, and in so doing in the opinion of 
their lordships they acted rightly and in accordance with the 
Statute; It would be a strained and unreasonable reading of the 
words of the Statute '* as in a case of original jurisdiction 'I to hold 
that the evidence was to be taken up and considered as if it had 
been adduced before the Court itself iil the first instance and not 
before the arbitratoi*s, and entirely to disregard the judgment of 
the arbitrators and the reasoning in support of it. ' Such a read- 
ing of the Statute would really make the Court the arbitrators 
and the sole arbitrators in every arbiti-ation in which an appeal 
on questions of fact was brought against an arbitrator's award. 
It appears to their lordships that this was not the intention of the 
legislature, and that what was intended by the Statute was not 
that the Coart should thus entirely supersede and take the place 
of the arbitrators, but that they should examine into the justice 
of the awai*d given by them on its merits, on the facts as well as 
the law. Previously to this enactment the Court had power, 
only to approve of or set aside the award of arbitrators. This 
might often cause much expense and inconvenience, in renewed 
proceedings before the arbitrator, and the purpose of the legis- 
lature seems to have been to enable the Court to avoid this, by 
giving power to make or rather to reform the award by correct- 
ing any erroneous view which the arbitratora might have taken 
of the evidence ; that in short they should review the judgment 
of the arbitrators as they would that of a subordinate court, in 
a case of original jurisdiction, where review is provided for. And 
it is in this view worthy of notice that the enacting words of 

10 
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sab-section 2 of section 161 are followed by this provision of sub- 
section 3 : '^ Upon sach appeal the practice and proceedings 
'' shall be as nearly as may be the same as upon an appeal from 
*' a decision of an inferior court to the said Court." 

The Court of Queen's Bench has, in their lordships' opinion, 
rightly acted on this view^ and their lordships will therefore 
humbly advise Her Majesty that the appeal should be dismissed. 
The appellants must pay the costs of the appeal. 

Hon. Edward Blake, Q. C, (of the Ontario Bar) and H, Abbott, 
Q. C, (of the Montreal Bar,) for the appellants. 

Vernon B. Smith, Q, (7., and A. D. Taylor, (of the Montreal 
Bar), for the respondents. 



JUDICIAL COMMITTEE OF THE PEIVY COUNCIL. 

London, 9 February, 1896. 

Present t — ^The Lord Chanobllob, Lords Watson, Maonaghtbn, 
Shand, and Davby. 

Hon. T. C. Casqrain, Atty.Genl. (plaintiff par reprise cCinstance) 
appellant,, v. Thb Atlantic & Nobth-wbst Railway Co. 
(defendant), respondent, & Thb City of Montbbal (a party 
intervening). 

Oorporations — Actions against, under Art, 997, 0, 0. P. — Discontin- 
uance of action taken in name of attorney general — Manda- 
mus* 

Hbld, (affirming the judgment of tJie Court of Queen's Bench, at 
Montreal, Q, R, 2 Q. B. 305) ;— 1. The words " exercises any 
power, franchise, or privilege," in article 997 of the Code of Civil 
Procedure, do not include every act done by a corporation which 
can be shown to be contrary to law, but such a^ts only as are ei- 
ther professedly, or from their very nature manifestly done in 
the assertion of some special power, franchise, or privilege; e. g., 
the closing of a lane by a company under the pretext that they 
had acquired private interests which entitled them to close it, does 
not involve the assertion of any power, franchise, or privilege 
within the meaning of Art, 997, thxmgh the act might be sufficient 
to sustain an indictment for nuisance at the instance of the at- 
torney general. 



^u. 
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2. In an action brought under Art. 997, C. C. P., the attorney 
general is the sole domioas litis, and has the same right to conr 
trol iJie conduct and settlement of the suit as if there were no 
private relator, and Jie may at any stage of the case withdraw 
the right of using his name, 

3. A mandamus will not lie to the attorney general, as an offi- 
cer cf the Crown, in a prosecution under Art 997, G. G. P, 

4. The municipal authority of a city has power to sanction the 
closing of a public street. 

Lord Watson: — 

In this case, their loi-dships heard a very fall argument upon a 
great variety of que^ttioas. They have not found it necessary to 
decide all of these questions ; but they have thought it right to 
express their opinion upon some points, the decision of which is 
not, in the view which they take, necessary to the disposal of the 
appeal. 

It is impossible to appreciate the various queations presented 
for decision, without refemng, in detail, to the circumstances in 
which these have arisen, and also to the peculiar course of the 
present litigation in the Courts below. Before adverting to 
these proceedings, their lordships will notice certain facts which 
are either not in dispute, or have, in their opinion, been estab- 
lished by evidence. 

The respondent company wei'e incorporated by an Act of the 
Dominion Legislature, which empowered them to carry their line 
of railway through the city of Montreal. For effecting that pui*- 
pose, they proposed to take and use a rectangular piece of ground 
(hereinafter referred to as ** the area **), lying between Moun- 
tain Street and Bisson Street, two of the public streets of the 
city, which run parallel to each other. There was a lane wholly 
situated within the area, known as Blache Lane, which opened 
off Mountain Sti*eet and terminated in a cul de sac. The lands 
abutting on the ^ne belonged to private individuals, by whom it 
was used as an access to their properties. The company duly ex- 
propriated such parts of these properties i\b lay within the area, 
and had a fi*ontage to the lane ; and thus acquired the right to 
exclude all access to Blache Lane, except from Mountain Street. 

The company submitted to the City Council, for appi*oval, a 
plan for their contemplated works which showed, inter alia, that 
the line of railway was to be carried over Mountain Street by 
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means of a bridge, one of the abutments of whioh completely • 
closed the entrance to Blache Street from Mountain Sti*eet. It 
also showed that the whole area, including the 9olum of Blache 
Lane, was to be occupied and used for railway purposes. The 
company also applied to the Council for leave, instead of carrying 
their railway by a bridge over Bisson Street, to close and occupy 
that part of the street which adjoins the area, offering, at the 
same time, to protect the city from al] claims of damage result- 
ing from the closing of the street. 

The plan in question, and the application for leave to close 
Bisson Street were remitted to the Boad Committee of the Coun- 
cil, who recommended that the company should be permitted to 
make bridges over Mountain Street and other streets as shown 
on the plan ; and that they should be allowed to close Bisson 
Street, upon certain conditions, which need not be specified. On 
the 20th February 1888, the plan and application, together with 
the report of the Boad Committee, were considered at a special 
meeting of the City Council, called for that purpose, when the 
report was unanimously adopted, with the exception of the re- 
commendation with regard' to Bisson Street, which was sent back 
to the Committee for further c(bnsideration. It is unnecessary to 
notice what followed upon the remit. It is sufficient to say that 
the crossing of Bisson Street was subsequently arranged. 

After receiving the assent of the Council, the company pro- 
ceeded with the construction of their line ; and, before the end of 
the year 1888, the railway was formed across Mountain Street, 
upon the area in question, and across Bisson Street. In the 
courae of these operations, the whole of the area, including the 
old site of Blache Lane, was covered by an embankment of con- 
siderable height, in order to bring it up to the proper level of the . 
railway road. 

In the month of February, 1889, after the railway had been for 
some time in actual operation, the company were served with a 
Writ of Information, bearing to be in terms of Article 997 of the 
Civil Procedure Code for Lower Canada, at the instance of the 
Honourable Arthur Turcotte, who was at that time Attorney- 
General for the Province, which prayed that the company should 
be condemned to open Blache Lane, and leave it free for public 
ose, and that, in default of their so doing, the same should be 
opened to the public at their expense. It was set forth in the 
Writ, that the proceedings had been instituted by the Attorney- 
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Gtoneral at the reqaest of William Walker, one of the proprietors 
whose land frontlDg, Blache Lane had been expropriated by the 
company, who had found security to indemnify the Government 
against costs, in accordance with the provisions of Article 997. 
It appears that the Attorney-General had, upon the 4th January, 
1889, given Mr. Walker's solicitors a written mandate authoris- 
ing them to prosecute the company in his name. 

In view of the objections which are urged by the company 
against the competency of the proceeding, it becomes necessary 
to notice the averments which are made on behalf of the Attor- 
ney-General, in support of the conclusions of his writ. 

The first and cardinal averment is, that Blache Lane was a 
public street, and had been so f^m time immemorial. That is 
followed by an allegation that the company, after they had ac- 
quired by expropriation the land abutting on the lane, " under 
" pretext that thereby all rights of servitude in favour of pro- 
" prietors abutting on said street had become vested in the said 
'' company alone," had closed the lane at its intersection with 
Mountain Street, and had made all ingress and egress impossible 
to the public in general. That statement imports that the com- 
pany justified their operations, not upon the ground that the lane 
was the property of the public, and that they were possessed of 
some power, franchise, or privilege which enabled them to close 
it at their own hand, but on the ground that it was private, and 
that they had acquired all the servitudes of way by which it was 
affected. 

The next averment is to the effect that the closing of the 
street was particularly damaging to Mr. Walker, and the other 
proprietors whose lands had been in part expi*opriated ; that the 
expropriation was made ^' on the distinct understandmg that the 
" said properties would not, by reason of the said expropriation, 
*' lose their frontage on a street ; " whereas, by reason of the 
dosing of Blache Lane, these properties had ^^ no outlet what- 
" ever in rear." The street contemplated in the " distinct un- 
" derstanding " was obviously not Blache Lane, and the evidence 
supplies the information that it was a new street which Mr. 
Walker alleges the company undertook to make for his and 
others' convenience, as paiii of the compensation for the lands 
which had been taken by compulsion. It is difficult to conceive 
of what relevancy these averments can be, in an action brought 
by the Attorney-General for the public interest. Thqr relate ex- 
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cUittively to the rights of Mr. Walker and others to be compen- 
sated for lands which had been expropriated by the company ; 
and their inti'oduction is calculated to beget a suspicion, that the 
prosecution on behalf of the general public was expected to pro- 
mote the onfoi-cement of these private claims. It is manifest 
that the interest of the public in the opening of Blache Lane was 
infinitesimal. Even if the lane were opened to Mountain Street, 
they could derive little or no advantage from it ; and, if the con- 
sent given by the City Council to the construction of an abut- 
ment which closed the entrance from Mountain Street were valid, 
their privilege of using Blache Lane would consist in the right 
to perambulate the bottom of a pit, which they could only reach 
by means of a balloon, or some similar contrivance. 

The next and last averment is simply a plea in law, which 
sets forth that the closing of Blache Lane constituted, in the cir- 
cumstances previously detailed, *' the exercise by the said com- 
^' pany of a power, franchise, and privilege, which does not be- 
*' long to it, or is not conferred upon it by law, and is a case 
** governed by Article 997 of the Code of Civil Procedure for 
" Lower Canada.'* 

In their defence, the company denied the allegations of the 
petitioner, and averred that Blache Lane was private property ; 
and that Mr. Walker, and all other pereons, whose lands fronting 
the lane had been expropiiated, had been fully compensated, on 
the footing that the lano was to be closed and occupied for rail- 
way purposes. They also pleaded by way of demurrer, that the 
allegations made in the writ were insuf&cient in law to support 
its conclusions. After hearing parties upon that plea, Mr. Jus- 
tice Mathieu, on the 29th March, 1889, reserved it for considera- 
tion along with the merits of the cause. 

On the 10th September, 1889, the City Council of Montreal 
presented a petition for leave to intervene in the suit. The com- 
pany opposed the petition, upon the ground, mainly, that the 
suit was one brought under Article 997 of the Code, and that the 
terms of the Article do not warrant the admission of any party 
other than the Attorney-General to take part in its prosecution. 
Their objections were overruled, and the City Council were al- 
lowed to intervene in the cause, " for the purpose of watching 
" the proceedings, taking such conclusions or making such decla- 
'* rations therein as they may be advised." 

On being thus admitted, the Council filed grounds of interven- 
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lion. These consist of a detailed statement of facts tending to 
show that Biache Lane was one of the public streets of the City ; 
and they conclude by preferring a claim against the company, 
which they were allowed to support by pi'oof, for the sum of 
$20,000, as damages already sustained by the City through the 
closing of the lane. The statement is certainly not characterized 
by an excess of candour. It carefully avoids all reference to the 
fact that the Council themselves had sanctioned the exclusion of 
the public from the lane, by authorising the only public access 
to it to be closed. From the date of their intervention, until the 
present appeal was brought, the Council appear to have taken 
a very active part in the litigation, and a large proportion of the 
proof led was adduced by them. 

On the 31st July, 1890, the Hon. Arthur Turcotte, as Attor- 
ney-General, lodged in Court a notice, signed by himself, in these 
terms : — '< Arthur Turcotte, the said petitioner, hereby discontin- 
" ues the present action without costs, and prays acte of this, 
^* his said discontinuance." On the same day, he gave notice of 
his intention to discontinue to Mr. Walker's solicitors, who had 
till then conducted the case on his behalf, by a letter in which 
he explains his reasons for taking that step, as follows : — '' Care- 
'' ful enquiry has satisfied me that aside from the interest of 
" these gentlemen ** (t. c, Mr. Walker and others in his position) 
'' there is no public general interest which requires the re-open- 
'' ing of this lane. The private relator, at whose request I insti- 
" tuted the prosecution above-mentioned, having chosen, along 
" with the parties intei*ested with him, to resolve his remedy to 
'' have the lane re-opened into an action to recover the damages 
" caused him by its being closed, I must refuse to allow my name 
" to be further tised in this prosecution, which is now being evi- 
** dently pushed solely with the object of forcing the payment of 
" the damages sought to be recovered in the pidvate suits." 

At this time, the proofs for the Attorney*General, the inter- 
veners, and the company, had been practically completed. Near- 
ly the whole of the evidence led for the Attorney-General con- 
sisted of productions and oral testimony bearing upon the aver- 
ments, made in the information, with respect to the private in- 
terests of Mr. Walker and others, the obligation said to iiave 
been undertaken by the company to give them a new i^oad as an 
access to their properties, and the amount of the damages which 
they had suffered by reason of their not getting that access. 
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Amongst his witnesses, there were three gentlemen who had 
acted, two of them as arbitrators and the other as umpire, in 
assessing the compensation due to Mr. Walker; and their lord- 
ships observe, with regret, that these gentlemen were subjected 
to an irregular and improper ^examination, by counsel represent- 
ing the Attorney-General, as to the reasons and motives by which 
they were influenced in making their award. His evidence also 
disclosed the fact that Mr. Walker had, on the 3rd February, 1889> 
raised, and was still pursuing, an action, concluding to have it de- 
clared that the award was made on the condition and understand, 
ing that his property, after expropriation, was to be bounded by 
a new street fifty feet wide, and also to have the company con- 
demned to pay him damages in respect of their failure to fulfil 
that condition. 

Mr. Walker, the relator, after the discontinuance was filed, 
presented an incidental petition to the Court praying that a writ 
of mandamus should issue '4n this cause,'' commanding Mr.Tur- 
ootte, in his capacity of Attorney-General, to withdraw his dis- 
continuance, and to allow the petitioner to obtain a final judg- 
ment upon the merits of the writ of information. The grounds 
upon which the application was made were substantially these : 
— ^that the discontinuance of the action was the result of a oor- 
rapt agreement between the Attorney-General and the company ; 
that, in the circumstances of the case, the Attorney-Grenerai was 
bound by law to prosecute, at the relation of any citizen of the 
city of Montreal ; and that, if the Attorney-General had a ny dis- 
cretion as to discontinuing the suit, which was denied, such dis- 
cretion had not been properly exercised, and could be controlled 
by the Com*t 

Notwithstanding the opposition of the Attorney General, a 
writ of mandamus was issued, in the terms craved, on the 22nd 
August 1890 ; but the final determination of the matter was de- 
layed until the hearing of the cause upon its merits. On the 
28th August, Mr, Turcotte ceased to hold the office of Attorney- 
G«nei*al, and was succeeded by the Hon. Joseph E. Bobidoux, 
whp, on the 1st September, became officially a party to the ac- 
tion, and submitted himself to the decision of the Court. 

The cause, including the incidental proceedings for mandamus, 
was heard by Mr. Justice Mathieu, who gave judgment on the 
16th May, 1891. The learned Judge held that the permission, 
originally given to Mr. Walker, by the Attorney-General, to use 
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his name in the prosecution of the writ, coald not be withdrawn 
without the authority of the Court ; and that the discontinuance 
was not justified and must be rejected. He therefore discharged 
the writ of mandamus as being unnecessary. The learned Judge 
also held that Blache Lane was shown by the evidence to have 
been one of the public streets of the city, at the time when it was 
closed by the company ; and that the case came within the pro- 
visions of Article 997, inasmuch as the company, in closing the 
lane, had assumed a power which the law did not accord to them. 
He accordingly condemned the company to re-open the lane within 
six months from the date of his judgment, and, in the event of 
their failing to do so, authorised the interveners and Mr. Walker 
to reopen it, at the expense and risk of the company. The 
learned Judge dismissed the interveners' pecuniary claim, on the 
ground that they had not proved any damage. 

The company appealed to the Court of Queen's Bench, who, on 
the 23rd December, 1892, reversed the decision of Mr. Justice 
Mathieu. Before the appeal was heard, Mr. Sobidoux had ceased 
to be Attomey-G^eneral, and was succeeded in office by the Hon. 
T. C. Casgrain, the present appellant, who appears to have enter- 
tained a more sanguine view of the merits of his cause, and a 
more modest estimate of his official privileges, than his predeces- 
sor. He was made a party to the record, upon a petition which 
sets forth that he was '* desirous to take up the instance in this 
'* cause in his official capacity, and stfpport the judgment in this 
** cause rendered in the Court below, dismissing the discontinua- 
'* tion of the Honourable Arthur Tureotte, and maintaining the 
" original conclusions taken by him to the effect that Blache 
" Lane be ordered to be, and be opened with costs." 

The Court before whom the appeal was heard consisted of 
Baby, Boss^, Blanchet, Hall, and Wurtele, JJ., who were unani- 
mously of opinion that whether he ought or ought not to permit 
the action to be continued in his name was a matter entirely 
within the discretion of the Attorney-General ; that the Court 
had no right to interfere with the exercise of his discretion, and 
no jurisdiction, in any event, to issue a mandamus against an offi- 
cer of the Crown in his position. They accordingly held that the 
discontinuance of the action on the Slst July, 1890, was valid 
and effectual. Upon the merits, the learned Judges were of 
opinion that it had not been established, by satisfactory evidence, 
that Blache Lane was a public street ; and they appear, so far as 
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the ioterveners were concerned, to have attached oonBiderable 
weight to the fact that they had not only been parties to the 
closing of the lane, but had been guilty of laches in not objecting 
until the railway was completed and in operation. They held, 
in these circumstances, that the case did not fall within Article 
997 of the Code, and they dismissed the original action, the in- 
tervention of the City Council, and Mr. Walker's writ of manda- 
mus. 

The City Council have submitted to the judgment of the Court of 
Queen's Bench, and were therefore not represented in the argu- 
ment addressed to this Board. In the coarse of that argument, 
the legality and propriety of their admission to the suit as inter- 
veners were fully discussed. Their lordships entertain doubts 
whether, in an action brought by the Attorney-General under 
Article 997, any other party can be entitled to appear and prose- 
cute, as an intervener, in terms of Article 154 of the Code. Even 
more doubtful is their right to prosecute a claim of damages 
which was not within the conclusions of the original writ. But 
in the absence of the City Council, who are out of the ease, and 
seeing, that, now, neither the appellant nor the respondent com- 
pany have any real interest in its determination, their lordships 
abstain from deciding the point. They will proceed to deal with 
such questions raised in the argument as appear to them to re- 
quire notice, in the order in which they were presented by coun- 
sel. 

The first of these questions is, whether the information, as laid, 
discloses any cause of action under Article 997, which enacts as 
follows: — '* In the following cases: — 1. Whenever any associa- 
'' tion or number of persons acts as a corporation without being 
" legally incorporated or recognised j 2. Whenever any corpora- 
" tion, public body or board, violates any of the provisions of the 
** Acts by which it is governed, or becomes liable to a forfeiture 
<' of it& rights, or does or omits to do acts the doing or omission 
•* of which amounts to a surrender of its corporate rights, privi- 
" leges and franchises, or exercises any power, fi'anchise or privi- 
'* lege which does not belong to it or is not conferred upon it by 
" law, it is the duty of Her Majesty's Attorney-General for Lower 
<' Canada to prasecute, in Iler Majesty's name, such violations of 
^* the law whenever he has good reason to believe that such facts 
^' can be established by proof, in every case of public genei*^! in- 
*< terest, but he is not bound to do so in any other case unless 
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" BofficieDt securit^jr is given to indemnify the Government against 
'* all costB to be incurred upon such proceeding, and in such case 
*' the special information must mention the names of the person 
" who han solicited the Attorney-Greneral to take such legal pro- 
'* ceedings, and of the person who has become security for 
** costs.*' 

The respondent company are not alleged to have incurred a 
forfeitm'e of their corporate rights, or to have been guilty of any 
act or omission which implies a surrender of these rights. The 
charge which the Attorney-General prefers against them is, that, 
in closing Blache Lane, they exercised a power, franchise, or pri- 
vilege which did not belong to them and was not conferred upon 
them by law. It therefore becomes necessary to consider what 
kind of acts are indicated by the statutory expression '' exercises 
any power, franchise, or privilege," Their lordships are of opin- 
ion that the words were meant to include, not every act done by 
the company which can be shown to be contrary to law, but such 
acta only as are either professedly, or from their very nature 
manifestly done in the assertion of some special power, franchise, 
or privilege. The company might illegally occupy and use a public 
road, and exclude the public, in such circumstances as to bring 
them within the provisions of Article 997. On the other hand, 
if one of their goods trains ran off the line and blocked a high- 
way, and they failed to remove the obstruction within due time, 
they would be liable to an indictment for nuisance, but could not, 
in their lordships' opinion, be reasonably said to have committed 
the nuisance, in the exercise of a power, franchise, or pnvilege 
which did not belong to them. 

The Attorney-Geneml does not, in his information, allege that 
the company closed Blache Lane in the assertion of any power 
possessed by them to close a public sti'eet. On the contrary, he 
avers that they did so under the pretext that they had acquired 
private interests in the lane which entitled them to shut it up. 
Neither does he state any fact or circumstance from which it 
could reasonably be inferred that the company must have seen and 
known that they were not dealing with private property, but with 
a public street. The reason for so limiting his averments may 
very well be explained by the fact that, after a voluminous proof, 
one judge has come to the conclusion that the lane was a public 
street, whilst five learned judges are of opinion that the evidence 
is insufficient to support that conclusion. Their loixiships are of 
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opinion that the averments in the writ, although sufficient to sus- 
tain an indictment for nuisance at the instance of the Attorney- 
General, do not amount to a relevant allegation that the lane was 
closed by the company, in the exercise of any power, franchise, 
or privilege, within the meaning of Article 997. 

Upon the next question, that which relates to the discontin- 
uance of the action, their lordships entertain no doubt that the 
decision appealed from is ri^ht. The Attorney-General was the 
sole dominus litis, and had the same right to control the conduct 
and settlement of the suit as if there had been no relator. 

Counsel for the appellant, although they referred to, did not 
very seriously press, two points which appear to^ have been re- 
lied on in the Courts below. One of these was that a new Attor- 
ney-General might so far disturb judicial arrangements made by 
his predecessor, as to retract a discontinuance by the latter ; and 
the other that the Attorney-General for Lower Canada, as an of- 
ficer of the Crown, stands in this exceptional position, that a 
mandamus will lie at the instance of his relator, to compel him 
to perform what the Court may conceive to be his official duty, 
in a prosecution under Article 997 of the Code. There is no au- 
thority for either of these propositions, which are so plainly er- 
roneous, that it is unnecessary to take any further notice of 
them. 

But it was strenuously urged, on behalf of the appellant, that 
in a prosecution under Article 997, the Attorney-General does 
not possess the usual powers of a plaintiff and dominus litis. In so 
far as concerns the right to discontinue, it was maintained by the 
Attorney-General, that he is the mere servant of the Court, and 
cannot refuse to insist until final judgment, unless he has leave 
from the Court. In support of that strange assertion, his coun- 
sel relied upon Article 998 of the Code, which enacts that, with- 
out the authorization of the Court or Judge, no writ of summons 
can issue under Aiticle 997. Whatever may be its practical ef- 
fect, that enactment is plainly intended to be for the protection 
of the persons or companies against whom the writ is directed. 
It enables the Court or Judge, in their discretion, to prohibit the 
iHSue of a writ; but it cannot imply any unusual right, on their 
part, to interfere with the discretion of the prosecutor to with- 
draw or insist, after their authority has been given to the insti- 
tution of his action. 

Their lordships can hai-dly conceive anything less calculated 
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to advance the interests of jostioe than to make the Bench pro* 
secQtors as well as Judges, by devolving upon the Court before 
whom the cause depends, the duty of determining whether the 
Attorney-General shall, or shall not continue to insist. Apart 
from plain considerations of policy, it is clear that he must al- 
ways be in a better position than the Court to decide whether 
he ought or ought not to discontinue the action. Their lordships 
have come without difficulty, and certainly without regret, to 
the conclusion, that the learned appellant has underrated his offi- 
cial powers and privileges. With one exception, the authorities 
cited appeared to them either to have no bearing on the point, 
or to be inconclusive. Section 703 of the Revised Statutes of 
Quebec, 1888, which was not referred to by the appellant's coan- 
sel in their opening, and was not noticed in their reply, although 
cited by the respondents, is, in their lordships' opinion con- 
clusive. It enacts that the Attorney-General ^' has the functions 
*^ and powers which belong to the office of Attoruey-General and 
" Solicitor-General of England respectively, by law or usage, in 
*' BO far as the same are applicable to this Province." it is scarce- 
ly necessary to observe that the power to discontinue an action, 
independently of the Court, is possessed by the law officers of 
England ; and that no reason exists for holding that an enact- 
' ment, which confers the same power upon the law officer of the 
Crown for Lower Canada, is inapplicable to that Province. 

Upon the assumption that his predecessor had the power to 
discontinue, to be exercised according to his own discretion, it 
was argued for the appellant, that the discontinuance could not 
be given effect to, in the first place because it did not comply 
with the requirements of Article 450 of the Civil Procedure Code, 
and, in the second place, because it was not accepted by the res- 
pondent company. It is difficult to say which of th^ reasons 
thus alleged was most destitute of plausibility. 

Article 450 enables a plaintiff to discontinue his action, and, if 
he tiiinks fit^ to bring a new one, without the consent, and against 
the will of the defendant. It is made an indispensable condition 
that, in such a case, the plaintiff shall pay the costs incurred by 
the defendant in the suit which he seeks to discontinue. The 
Article has no application whatever to any case where the par- 
ties are agreed as to the terms upon which the suit is to be with- 
drawn. 

But then it was argued that, as matter of fact^ the company 
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never accepted or intimated their willingnegs to accept the dis- 
continuance. The argument is somewhat audacious, seeing that 
the discontinuance has been all along impeached upon the ground 
that it was the result of a corrupt agreement between Attomey- 
Greneral Turcotte and the company to put an end to the action. 
That they were agreed as to the discontinuance, on the terms 
which it specifies, has never been disputed ; but corruption was 
denied, and, although proof was allowed and led upon the point, 
there is not a tittle of evidence to prove it. And, in both Courts 
below, unsuccessftilly in the first, but successfully in the Court of 
Queen's Bench, the company have pleaded that the discontin- 
uance was valid, and terminated the suit. 

The greater part of the argument was directed to the merits of 
the cause, and, in particular, to the question whether Blache 
Lane was a public or a private street. Their lordships do not 
think it necessary to determine whether the decision of Mr. Jus- 
tice Mathieu or the decision of the Court of Queen's Bench, 
upon that point, ought to be followed. If the lane was private 
property, there is admittedly an end of the Attorney-General's 
case. On the other hand, if the lane was a public sti*eet, their 
lordships are of opinion that his case equally fails, because the 
City Council had power to authorise, and did authorise, the com- 
pany to close it. 

The plan which has already been referred to was submitted 
by the company to the City Council, for the purpose of inform- 
ing that body of the extent to which, and the manner in which 
the construction of their railway would affect the streets of Mont- 
real, and of obtaining their consent to the works indicated on 
the plan. And it is not disputed that the Council, in whom the 
public streets of the City are vested bj Statute, was the only au- 
thority competent to deal with the application. The evidence 
clearly proves, and the plan, which speakd for itself, also shows, 
that the Council were distinctly apprised that the design of the 
company was, not only to close the entrance to Blache Lane from 
Mountain Street, but to occupy and une the lane for the purpose 
of constructing their i*ailway track.. The Council gave their ex- 
press assent to the carrying out of that design, so that the only 
question left is, whether they had a legal right to do so. The 
answer to be given to that question depends upon the construc- 
tion of Section 12 of the General Kail way Act, cap. 109 of the 
Revised Statutes of Canada, 1888. 
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The clanse, in so far as bearing od this point, enacts that '' the 
'* railway shall not be carried along an existing highway, but 
'^ shall merely cross the same in the line of the railway, unless 
'' leave has been obtained from the proper municipal or local au- 
^* thority therefor ; and no obstruction of such highway with the 
" works shall be made without turning the highway so as to 
" leave an open and good passage for carriages, and, on comple- 
" tion of the works, replacing the highway." 

The enactment just quoted appears to their lordships to deal 
with two separate matters, the first being, the carrying of the 
permanent track along a public highway, and the second, the 
temporary occupation and obstruction of a highway, for the 
purpose of constructing the permanent works. In the first case, 
the company are empowered to carry their line along a highway, 
upon condition of their obtaining the consent of the proper 
authority. In the second case, it is imperatively enacted that 
they shall remove the obstruction, and restore the highway to 
the site which it occupied before their operations commenced, 
as soon as their operations ara completed. 

If the first branch of these enactments be taken per se, their 
lordships see no reason to doubt that it must be iutei*preted as giv- 
ing the local authority an absolute discretion to sanction the con- 
struction of the permanent line of railway along a public i*oad, 
unqualified by any condition to the effect that the public must not 
be thereby excluded from the use of the road. The appellant's 
counsel argued that the discretion conferred upon municipal and 
local authorities by the first enactment is qualified by the provi- 
sions of the second. The result of sustaining that contention 
would be, that the company, as soon as they had, with the leave 
of the proper authority, completed the construction of their per- 
manent track upon a public highway, would incur a statutory 
obligation to i*emove it, and to restore the highway to its origin- 
al condition. 

The clause under consideration, enacted in 1888, was not new 
legislation. It merely re-enacted, without verbal alteration, 
section 12 of the Canadian Statute, 14 & 15 Yict. cap. 51, and 
extended to the Dominion the same statutory provisions which 
had previously been in force within the Pi^ovinces of Ontai'io and 
Quebec, before and after their separation. 

In the year 1857, two cases, involving the construction of Sec- 
tion 12 of the Canadian Statute, were decided in the Supreme 
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Court for Upper Canada. The first of these, — Regina v. Grand 
Tnmk Railway Co. of Canada (16 Q. B. Toronto, 121),— was an 
indictment for nnisance against the company, who had, in con- 
stracting their line, occupied for a considerable distance, the 
whole of a public street, to the -exclusion of the public, with the 
leave of the municipality. The prosecutor maintained that the 
municipality had no power to grant such leave. The Judge of 
first instance, and the learned Judges of the Court of Queen's 
Bench, held that under Section 12 the municipality had power 
to sanction the closing of a public street ; and that, their leave 
having been duly given, no indictment would lie; In the second 
case,— 22^ Day and The Town Council of Ghielph (15 Q. B. Toronto 
126), — the same question was raised indifferent circamstances, . 
and was decided in the same way. 

Their lordships cannot assume that the Dominion Legislature, 
when they adopted the clause verbatim in the j^ear 1888, were in 
ignorance of the judicial interpretation which it had received. It 
must, on the contrary, be assumed that they understood that 
Section 12 of the Canadian Act must have been acted upon in the 
light of that interpretation^ Id these circumstances their lord- 
ships, even if they had entertained doubts as to the meaning of 
section 12 of the Act of 1888, would have declined to disturb the 
construction of its language which had been judicially afSrmed. 

The practical result of these views is, that effect ought to have 
been given to the discontinuance filed by the Attorney-General 
in July 1890 ; and that the Court of Queen's Bench were right in 
dismissing the action upon that ground. But the discontinuance 
was without costs, and it follows that the Court ought not to have 
given the company the costs incurred by them prior to its date. 
Their lordships will therefore humbly advise Her Majesty to af- 
firm the judgment appealed from, with the variation as to costs 
which they have indicated. The appellant must. pay to the res- 
pondent company their costs of this appeal. 

Appeal dismissed. 

BompaSf Q, (7., and HoMer, for appellant. 

Hon. Ed. Blake, Q. C, and jET. Abbott, Q. a, (both of the Cana- 
dian bar) for respondents. 



Bar Elsotions. — At the annual meeting of the bar for the 
district of Montreal, held May 1, the elections resulted as 
follows : — 

BAtonnier— Hon. J. £. Robidoux, Q. C. 

Syndic— Mr. Arthur Globensky, Q. C. 

Treasurer— Mr. C. B. Carter, Q. C. 

Secretary— Mr L. E. Bernard. 

Council— Messrs. W. W. Robertson, Q- C, Eu«6ne Lafleur, J. A. C. Ma- 
dore. B. Dandurand, Hon. H. Archambault, Q- C, L. J. Ethier, Q. C, 
C. A. Qeoffiion, Q. C, and John Dunlop, Q. (X 
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CURRENT TOPICS AND CASES, 

The proposal to appoint colonial judges to the Judicial 
Committee of the Privy Council is a suggestion that has 
an attractive sound, and doubtless a good deal may be 
said in favor of it. But that there are drawbacks, and 
serious drawbacks, to such an arrangement, cannot be 
doubted. One of the strongest considerations in favor of 
maintaining the appeal to England is that there a board 
of highly trained jurists, wholly unaffected by colonial 
opinion or colonial criticism, acting solely as advisers of 
the Sovereign, take up the appeal and examine it from a 
point of view apart from all local considerations. What- 
ever errors the Judicial Committee may have made, we 
have yet to hear that any imputation has ever been cast 
upon the impartiality and independence of the tribunal. 
It must not be forgotten that appeals ex gratia from the 
Supreme Court of Canada are now considerably restricted, 
and are few in number, and if the direct appeals from this 
Province are as numerous as they are, it is because a 
preference is given to an appeal to the Privy Council 
rather than to the Supreme Court. This fact certainly 
does not suggest that the Committee would be greatly 
strengthened by the presence of a Canadian Judge. 
Then, again, assuming that a Canadian Judge were ap- 
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poiuted, if the opinion of the Canadian member were 
adopted by the other members of the Privy Council board, 
would it not be to a considerable extent a one judge 
decision, overruling, perhaps, that of the Supreme Court ; 
and if the Canadian member's opinion were overruled, 
would he consent to keep silence as to his own opinion ? 
But the recommendation of the Judicial Committee to Her 
Majesty has never indicated a dissent. The bill intro- 
duced, it must be admitted, seems tolerably harmless, for 
it simply makes Colonial judges eligible to sit in certain 
cases, without remuneration. As our Canadian judges 
are seldom men of wealth, it is not probable that they 
will be eager to undertake such work unless provision be 
made for their remuneration. One might almost fancy 
that the bill is designed to show colonists the futility of 
the proposal which appears to have emanated from the 
colonies. 



The May Term of the Court of Appeal in Montreal 
commenced with only thirty-eight cases on the printed 
list — a thing which has not occurred before for a quarter 
of a century. This is the result of the fact that the list 
was fully called over during the two previous terms, and 
that only those cases were continued in which the parties 
were unable or unwilling to proceed. The result was 
that the May list was disposed of within a week. Recent 
legislation excluding appeals from the Court of Review 
in cases under $200, and the provision made for appealing 
directly to the Supreme Court from the Court of Review, 
has had an important influence in clearing the roll of the 
Appeal Court, while it has considerably added to the task 
of the Court of Review. 



The Low/on Law Journal remarks that it is impossible 
to study the life of the Earl of Selborne in any of its var- 
ied aspects without being struck by the antithesis which 
it presents at everj turn to the life of Lord Cairns. "As 
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advocates, as politicians, as judges and as men," says our 
contemporary, "they were * opposites,' both in the literary 
and in the logical sense of the term. Of course they had 
points in common. Both possessed an intuitive insight 
into legal principles, a marvellous power of grasping and 
expounding facts, and the patient industry without which 
intuitions are deceitful and gifts of exposition vain. Both 
were ' great in counsel ' (the phrase was, as everybody 
knows, applied by Disraeli to Cairns) and dexterous in 
debate. Both were men of flawless rectitude. Both were 
deeply smitten with the religious instinct. But these 
resemblances merely emphasise the far more numerous 
points of contrast between th^ two Lord Chancellors. In 
Cairns evangelical zeal burned like a consuming fire. In 
Selborne it burned, brightly enough it is true, but still 
mainly within the limits prescribed by a tolerably High 
Ohurohmanship. In the exercise of his judicial patron- 
age Cairns was absolutely indifferent to public criticism. 
Selborne always did what he thought right, but was sen- 
sitive about public approval of his appointments. As a 
judge his mind was more subtle than that of Cairns, 
. because its subtlety was less restrained. Many of his 
judgments are masterpieces of luminous reaspning and 
legal learning. But he carried his higher subtlety with 
him to the Bench, and it marred his supremacy." 



It is with regret that we have to record the death of 
Mr. George Duval, chief reporter of the Supreme Court of 
Canada. Mr. Duval has held the position of reporter to 
the Supreme Court since the court was constituted in 1875, 
during which time twenty-three volumes of reports have 
appeared. In recent years he has had the assistance of Mr. 
C. H. Masters. The work has been carefully executed 
and reflects credit on the reporters. 
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JUDICIAL COMMITTEE OF THE PEIVY COUNCIL, 

London, 23 February, 1895. 

Present: The Lord Chanoellor, Lords Watson, Hobhouse, 
Maonaohten, Shand. and Da vet, and Sir Bichard Couch. 

Simpson et al. (plaintiffs par reprise d'instance)^ appellants, and 
The Molsons Bank (defendant in couit below), respondent. 

Bank— Trust— Notice of. 
The Statute incorporating the Bank respondent (18 Vict., ch, 202), 
provides that " the Bank shall not be bound to see to the execution 
of any trust whether eocpress, implied or constructive, to which 
any of the ifhares of the Bank may be subject.** 
Held : The Bank were relieved by the clause in question of the duty 
of making inquiry , and could not be held responsible for register- 
ing a transfer of shares belonging to a suhstitution where the 
executors making the transfer were apparently vested with power 
to sell or transfer^ unless it were shown that the Bank were at the 
time possessed of knowledge which made it improper for them 
to do so. 
Lord Shand : — 

The Honoarable John Molson dieil on the 12ih July, 1860, 
leaving a will dated the 20th April of that year, and this 
appeal from a judgment of the Court of Queen 'h Bench for 
Lower Canada relates to H40 shares in the Molsons Bank, 
Canada, which formed part of the residue of his estate. The 
complaint of the appellants is that the Bank, the respondents, 
wiongfully registered in the books of the Bank a transfer of 
these (shares grunted by William Molson and Alexander Molson, 
executors under the will, in favour of Alexander Molson the 
testator's son, to the loss and injury of the appellants, as having 
right to have the shares secured to them under a substitution in 
favour of Alexander Molson's children contained in the will of 
their grandfather John Molson. Their claim of damages has 
arisen in consequence of the insolvency of Alexander Molson 
who transferred the shares in question to third parties who 
cannot be affected by the substitution founded on. 

By I is will Alexander Molson made the following provisions 
relative to the residue of his estate : — 

^* Tenthly. And as to the residue of my estate real and 
'' personal wheresoever the hame may be and of whatsoever the 
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** name may consist of which I may die possessed or to. which I 
*' may then be entitled I give devise- and bequeath the same 
" to my said brother William Molson of the said city of Mont- 
*• real BBquire.Mary Ann Elizabeth Molson my beloved wife, and 
" Alexander Molson my yoangent son now living, the survivors 
" and survivor of them and the heii-s and assigns of the survivor 
^' of them upon the several trusts hereinafter declared, that is to 
" aay upon trust, firstly to hold administer and manage the said 
*' residue of my estate to the best advantage during the full term 

" often yeai-s from and after the day of my decease secondly 

" to sell and convey all such parts of my real estate as are not 
*^ herein-before specially devised and as they shall deem it 
" advantageous to my estate to sell and to grant deeds of sale 
^^ and conveyance of the same, to receive and grant receipts for 
^' the purchase moneys, to invest the purchase moneys and all 
'' other moneys arising from or accruing to my estate and not 
'* already invested, on good and sufficient security either by way 
" of hypotheque or mortgage of or on real estate or by the 
'' purchase of Government slocks or stocks of sound incorporated 
" banks so as to produce interest, dividends or profits to secuie 
'* the regular payment of the annuity payable to my said wife 
" under her said marriage contract and the additional annuity 
** herein-before bequeathed to her, and generally to comply with 
'' and fulfil all other the requirements of this my will, and 
'* thirdly at or so soon as practicable after the expiration of the 
'* term of the said trust, to account for and give the said residue 
" as the same shall then be found to my residuary devisees and 
** legatees hereinafter named. 

^* In all questions touching the sale and disposition of any part 
" of my estate or the investment of moneys arising from my 
^ estate or accruing thereto the concurrence of any two of my 
*' said trustees of whom while living my said brother William 
'^ Molson shall be one shall be sufficient." 

^' Thirteenthly. I further will and -direct that at the ex- 
" piration of the term hereinbefore limited for the continuance 
'* of the said U-ust the said residue of my estate real and personal 
'* as the same shall subsist shall under and subject to the con- 
'* ditions and limitations hereinafter expressed fall to and become 
'^ and be for their respective lives only and in equal shares the 
" property of my said five sons and at the death of each of my 
*^ said sons or if any of them shall have died boTorc the ex- 
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'* piiatioD of the taid term, the share of the one bo dying or who 
'* shall have died shall become and be for ever the property of 
** his lawful isbue in the proportion of one share to each daogh- 
'* ter and two shares to each son subject, however, to the right 
" of usufruct thereof on the pai*t of his widow if living for so 
'* long only as she shall remain his widow ; it is my will, however, 
^' that it shall be and I hereby declare it to be competent to 
" each of my said five sons by his last will and testament or by 
^* a codicil or codicils thereto but not otherwise to alter the 
<< proportions in which by the foregoing bequest and devise a 
" share of the residue of my estate is bequeathed and devised to 
" his lawful issue and even to will and direct that one or more 
" of his said lawful issue shall not be entitled to any part or 
'< portion of the said share of the residue of my estate anything 
** herein contained to the contrai'y notwithstanding/* 

** Sixteenthly. And I further will and direct that as soon as 
'* it may be practicable after the expiration of the term hei*ein 
" before limited for the continuance of the said Trust the said 
" Trustees shall apportion and distribute the said residue of my 
'* estate to and among the parties entitled thereto as herein- 
'* before directed taking cai*e in such apportionment and dis- 
^* tribution to provide (as far as may be possible and in such 
'' manner as the said Trustees may deem beet) as well against 
" ribk of the capital of any of the shares being lost in the hands 
^' of any holder thereof under substitution or as usuTructuary 
*^ thereof as against risk by reason of my said engagement under 
'' the marriage contract above referred to of my sons John and 
'* Alexander and if in making the apportionment and division 
'' of the said residue the said Trustees shall deem it necessary or 
*' advantageous to sell any part of the said residue and in lieu 
'^ thereof to apportion and divide the net proceeds of the sales 
'^ thereof it shall be competent for them so to do anything 
^' hereinbefore to the contrary notwithstanding.** 

The widow of the testator died in 1862. By her husband's 
will she was entitled to appoint a trustee and executor to suc- 
ceed to her and act in the trust in her stead after her death, and 
in May, 1861, professing to exercise this power, she executed a 
deed by which she nominated Joseph Dinham Molson, one of 
her sons, to be a trustee and executor. For some reason which 
does not appeal* his appointment was objected to by the testator's 
brother WiUiam MoUon, one of the two executors named in the 
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will, and though on the nth April, 1863, he served a notice of 
his appointment on the execuiors, he took no further steps to 
insist on his claim to acl , and never did act as a trustee ; so that 
William Molson, the tei^tator^s brother, and Alexander Molson, 
the testator's son, were in point of fact the only trustees and 
executors who acted in any way in the trust after the death of 
the testator's widow. 

The shares in question were part of a larger number, viz., 
3,200 shares of t^he Bank which belonged to the testator at his 
death. The dividends on all of these shai*es were paid an they 
fell due to the testator's trustees and execulorn, but it was not 
till the 11th May 1866, that the shares were transferred to them 
in the books of the Bank. On that date the transfer was made 
by a journal entry to this effect: — " Declaration number twelve 
** dated 11th of May 1866, Honourable John Molson " that is the 
name in which the stock stood) ** debtor to executors viz. Wil- 
^' Ham Molson and Alexander Molson for transmission, three 
" thousand two hundred shares of stock of fifty dollars each, one 
*' hundred and sixty thousand dollars." 

The period of ten years for which the trustees were directed 
to hold and administer the residue of the estate expired on the 
12th July 1870, and early in 1871 the executors prepared and 
submitted to the parties interested a statement of account-', 
showing their receipts and expenditure in the execution of the 
trusty and a statement of the assets of the residuary estate, 
including the 3,200 shares in the Bank. Some time thereafter, 
viz., on the 5th April 1871 five transfers each for 640 shares 
granted by the executors were executed and duly registered in 
the Bank's register of transfers. The transfer now in question 
and acceptance thereof were in the following terms: — 

" SOMDULE No. 39. 
*' For value received from Alex. Molson of Montreal we do 
'* hereby assign and transfer unto the said Alex. Molson six 
*' hundred and forty shares on each of which has been paid fifty 
" dollars currency amounting to the sum of thirty-two thousand 
" dollars in the capital stock of the Molsons Bank subject to the 
*' rules and regulations of said Bank. 

'' Witness our hands at the said Bank this fifth day of April 
'^ in the year one thousand eight hundred and seventy-one. 

" (Signed) William Molson I Executors late 
** (Signed) Alix. Mols in ) Hon. John MoKon. 
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^* I do hereby accept the foregoing aBsignraent of six hundred 
" and forty shares in the stock of the Molsons Bank assigned to 
" me as above mentioned at the Bank this fifth day of April one 
'* thousand eight hundred and «oventy-one. 

^'(Signed) Albx. Molbon." 

A transfer was made in favour of John Molson, another of the 
testator's sons, of 640 shares in the same terms, while in the 
case of the other three membora of the testator's family the 
transfers were given in the name of a person or persons desis^ned 
as " tutor," or as " tutor and curator," or trustee, with an 
acceptance of the stock signed by the transferee or transferees 
in that character, with the view of marking the stock in the 
hands of the transferee as being subject to a trust or substitution. 
There were thus two transfei*s in favour of the transferees, 
Alexander Molson and John Moison respectively, unqualified, 
and three transfers in favour of other membera of the family, 
qualitied in the way now stated. There have been produced in 
evidence certain deeds executed by the executors, by which a 
trust or substitution was created in regaM to the shares included 
in each of the three last mentioned transfera, so as to preserve 
the shares for the testator's grand-children, subject to their 
respective parents' right to the dividends during their lives ; but 
these deeds were not in any way communicated to the Bank. 

The first ground on which it was maintained in the argument 
for the appellants, that the Bank had no right to register the 
transfer now in question in favour of Alexander Molson, was 
that the executoi*s of John Molson had no power to grant any 
ti ansfcr of the shares in question after the lapse of ten years 
prescribed for administration. It was argued that the title of 
the trustees and ezecutoi*s was limited to administration, and 
was of a temporary nature only, expiring at the end of the ten 
years after the testator's death, during which they were directed 
to hold and administer and convert parts of the estate, and that 
the testator's sons, and their children respectively substituted to 
them, took their shares of the residue including the bank shares 
by direct gift and bequest from the testator under his will, 
which superseded and extinguished all title in the trustees and 
executors to grant any transfers. Their Loixlships are clearly 
of opinion that there is no ground for this argument. It is ti'ue 
that the will pi-ovides under the head ** thirteenth ly," that after 
the lapbe often ycais fjom the testator's death the residue of his 
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estate shall fall to and become the property of his respective 
sons and their families substituted to them. But the legal 
interest in the whole estate real and peraonal was vested by 
words of direct devise and bequest in the trustees and executors, 
who had to make up their title, as they did, to the Bank shares 
for an administration directed to be continued for ten years ; 
and at the end of that time these gentlemen were directed to 
divest themselves by "giving," that is by conveying or transfer- 
ring the respective shares to the sons and their families, after 
settling the particular allocation and distribution which was to 
be made of the different parts of the residue of the estate. The 
sons and their families, whilst having right to their respective 
shares under the will, were thus to acquire the legal title from 
the trustees in whom it had been vested for ten years. This 
appcara clearly from the whole scheme of the wilt, and from 
nothing perhaps more clearly than the provision which was so 
strongly pressed upon their Lordships' notice, directing that the 
trustees and executors should take care to provide against 
the risk of the capital being lost in the hands of the testa- 
tor's sons to the prejudice of their children, which they would 
do by a ti-ansfer of the legal interest in the dififei'ent parts of the 
estate vested in them. 

Assuming then that the title was to be granted by transfer 
from the trustees (and it is not easy to see how any title could 
otherwise be obtained after these gentlemen had been them- 
selves registered as shareholders) it was maintained, not only 
that the trustees and executors were bound to execute transfers 
in such terms as would either give effect to the substitutions 
directed in the will in favour of Alexander Molson's grand- 
children, or would at least give notice to any purchaser from 
Alexander Molson that the shares were affected by substitution, 
but further that the Bank were bound to refuse to register the 
transfer in question because of the absolute terms in which it 
was expressed. Their Lordships have not thought it necessary 
to call for any answer to the appellants' argument on this point, 
as they entertain no doubt that the decision of the Court of 
t^ueen's Bench on thi|) question should be affirmed. 

Tt must be here observed that a question was raised in the 
Courts below, as to whether the substitutions provided for by the 
testator in his will, in so far as regards movable estate, in- 
cluding the shares in question, could be made effectual under the 
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law of Canada. Mr. Justice TaBchereau, before whom the case 
came in the fii^st instance, held that thie substitution could not be 
made effectual. This judgment was reverse! on appeal, the 
learned Judges holding that the substitution could be made and 
was directed in such terms as might have been carried into 
effect. The point is fully argued in the respondents' case, but 
the question has not been the subject of argument before this 
Board. For the purpose of the present appeal their Lordships 
will assume that it was the duty and in the power of the trustees 
and executors to see that either by transfer qualified as in the 
case of certain of the other children, or in some other way the 
substitution was provided for or declared. 

The argument of the appellants involves the considemtion of 
two questions; first, whether the Bank had any notice, and if so 
what notice, of the trust created by the testator's will, in so far 
as the testator directed substitutions to be made to affect the 
divided parts of the residue of his estate; and, secondly, whether 
if the Bank had notice it was such as to make it the duty of the 
Bank to refuse to register the transfer in question because of the 
absolute terms in which it was expressed. 

The Statute incorporating the Molsons' Bank (18 Vict., c. 202) 
contains this provision in Section 36, viz.: — ^*The Bank shall 
*' not be bound to see to the execution of any trust whether 
^' express, implied or constructive to which any of the shares of 
*' the Bank may be subject.'' This language is general and 
comprehensive. It cannot be consti*uod as referring to trusts of 
which the Bank had not notice, for it would require no 
legislative provision to save the Bank fi'om i^esponsibility for 
not seeing to the exeoutibn of a trust, the existence of which 
had not in some way been bi-ougbt to their knowledge. The 
provision seems to be directly applicable to trusts of which 
the Bank had knowledge or notice; and in regard to Iheae the 
Bank, it is declared, are not to be bound to see to their executioii. 

Apart from the provision of the Statute it may be that notice 
to the Bank of the existence of a trust affecting the shares 
would have cast upon them the duty of ascertaining what were 
the terms of the trust; and that in anjr question with the 
beneficiaries, whose rights had been defeated by the absolute 
transfer in favour of Alexander Molson, the Bank, whether they 
had inquired or not, might have been held to have constructive 
knowledge of all the trust provisions. Assuming this point hi 
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favoor of the appellants, their LordshipR, however, see no reason 
to doabt that by the clause in question the Bank are relieved of 
the duty of making inquiry, and that they cannot be held 
responsible for registering the transfer, unless it were shown 
that they were at the time possessed of actual knowledge which 
made it improper for them to do so until at least they had taken 
care to give the beneficiaries an opportunity of protecting their 
rights. In the pi-esent case their Loi-dships are satisfied that at 
the date of the transfer the Bank had not any notice which 
could warrant the inference that they were aware that a 
breach of trust was intended or was being committed. What 
amount of knowledge would be sufficient to imply that the Bank 
must know that a transfer is in breach of a trust is a question 
which must depend on the circumstances of each case. In the 
present case their Lordships do not find it necestsary to couBider 
what might be the legal effect of their having such knowledge, 
because they are satisfied that at the date of the transfer in 
favour of Alexander Molson the Bank had not any notice which 
was sufficient to bring to their knowledge, or to lead them to 
believe, that any breach of trust was being committed or 
intended by the trustees or executors under the will. 

The Bank had notice that the shares in question were acquired 
and held by William Molson and Alexander Molson in the char- 
acter of trustees and executors for the execution of trust purposes. 
The entry of the transfer of the shared by transmission was made 
in their names as executors in the Bank's books, and the will of 
the testator, in virtue of which the transfer eatry was made, di- 
rectly gave devised and bequeathed the shares to them as trus- 
tees and executors for the execution of trust purposes. But it 
was maintained by the appellants that the Bank had further no- 
tice, not only of the general trust created by the will, but of the 
terms of the particular trust in favour of Alexaader Molson's 
children directed by the testator to be provided for by the trus- 
tees by way of substitution of them to their father Alexander 
Molson. 

Their Lordships are, however, of opinion that it has not been 
proved that the Bank had any notice of this particular trust pur- 
pose, or at least any notice which could affect them with know- 
ledge of the way in which it ought to have been executed by the 
trustees. The facts alleged aud relied on by the appellants as 
proof of such notice were (1) that a copy of Alexander Molson's 
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will was in the posseRhion of the Bank ; (2) that in the case of 
the familios of three of the testator's children notice of the sub- 
stitution of grandchildren was contained in the transfers by the 
executors registered in the Bank's books in April 1871 ; and (3) 
that William Molson, the testator's brother and one of the exec- 
utors, was President of the Bank, while Mr. Abbott, the law 
agent of the executors, was also the Bank's law agent, ani as both 
of these gentlemen must bo taken to have been fully awai*e of the 
detailed pi*o visions of the testatoi-'s will, the Bank through them, 
as its officers, had full knowledge of the trust. It is clear, 
however, that these facts are quite insufficient to prove the al- 
leged notice. 

The evidence does not clearly show how the Bank came into pos- 
session of the copy of the testator's will, which was produced by 
Mr. Elliott, the local manager. It may have been left with the 
Bank, as ovidenceof the title of the executors to receive the divi- 
dends on the shares which were paid to them from the tirat after 
the testator's death, or it may have been given to the Bank six 
years afterwards when the executors desired to have their title as 
owners by tiansmission registered in the Bank's books. It ap- 
pears that on this last occasion a notarial dec1ai*ation of the exec- 
utors' title, which has not been produced, was presented to the 
Bank, in compliance with the provisions of their Charter, and 
the probability is that the copy of the will was then given to the 
Bank as evidence of the executors' right to have the shares trans- 
ferred to them. The production of the will or probate at that 
time would be in accordance with the usual practice, which en- 
titles the Bank to require evidence by production of the title in 
virtue of which the entry of any transfer of shares in the Bank's 
books is asked. But the only question with which the Bank 
were concerned was that of legal title. They had to satisfy 
themselves only that the will gave a right to the shares which 
entitled the executors to be registered as ownei-s. They were 
not called upon, on an application to enter a transfer by transmis- 
sion of the Bank's shares, to examine the will with reference to an 
entirely ditferent matter which did not concern them, viz. the 
testator's directioLS as to the ultimate destination and disposal of 
his estate ; and there is no reason to suppose that anything more 
was done on this occasion than is usual in such cases. Again, 
the entries of transfers in favour of other members of the tes- 
tator's family, in terms diflferiug from that in favoui* of Alexander 



THE LEGAL NEWS. 178 

MoIbod, was not a circumBtance calling in any way for the Dotice 
OP attention of the Bank, and even if observed these gave no no- 
tice to the Bank that the shares transferred to Alexander Molson 
and to his brother John were held under similar trusts, to which 
effect should be given. It might well be that in the allocation 
and di8ti*ibation of the residue entirely different arrangements 
would be in compliance with the testator's directions. Nor can 
the knowledge of Mr. William Molson as a trustee and executor, 
and of Mr. Abbott as law agent in the execution of the testa- 
mentary directions of the deceased, and the execution of the trans- 
fer in question, be imputed to the Bank so as to affect them 
with liability. It is not proved that these gentlemen or either 
of them intervened in any way in reference to the registration of 
the transfer in favour of Alexander Molson. But, apart fi'om this, 
their knowledge was nqt that of the directora or manager of the 
Bank. They were clearly not agents of the Bank, so that notice 
to them could be regaixled as notice to the Bank. 

Their Lordships will on these grounds humbly advise Her Ma- 
jesty that the appeal ought to be dismissed, and the appellants 
must pay the costs. * 

Fullerton, Q. C, and F. F. Daldy, for appellants. 

Edward Blake, Q. C, (of Canada), and T. T. Paw, for respon- 
dents. 



PINAL REVISION OF VOTERS' LISTS. 

Montreal, 23 January, 1895. 

Before Jas. Crankshaw, Esq , Revising Barrister. 

Electoral District op St. Lawrence. 

Electoral Franchise Act of Canada — Defective declaration— Supple- 
mentary proof — Notice of objection. 

Held : — 1. A declaration, made under sub-section 5 of section 15 of 
the Electoral Franchise Act of Canada, widch does not conform 
to the provisions of the law, by reason of the declarant's omission 
to state the grounds of his belief, is not an absolute nullity, but 
the revising barrister may allow further prouf of the qualification 
of the voter to be made, 

2. A notice of objection to a voter, which merely alleges 
*• absence " or " removal ' as the ground of non-qualification, is 
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insufficient, and the revising barrister has no power under such 
defective notice, to permit evidence to be adduced that the voter 
has actually ceased to be qualified, 

3. A single notice served on the Revising Officer, with a 
schedule containing several names of persons objected to, and the 
grounds of objection, is a sufficient compliance with section 19 of 
the Franchise Act as regards notice to the Revising barrister. 

At the final revision of the voters* list, Mr A. W. Atwater and 
Mr. F. S, Maclennan, as counsel for the conservative objector, 
Amiot, applied for the striking from the list, of the names of 
Edouard Lapierre and a number of other votere, on the ground 
of the alleged insufficiency in law of the statutory declarations, 
(of Mr. James Cochrane and Mr. Joseph Monette) by means of 
which they were enrolled at the preliminary revision. 

The authorities cited by Messrs. Atwater and Maclennan upon 
the Amiot objections to Lapierre and others were as follows : — 

Pickard v. Baylis, 5 C. P. D. 235, in which, a lodger's claim 
under the Knglish Act was rejected because it omitted to state 
the amount (as required by the Act) of the rent paid by the 
lodger, claimant, and, in which, the Revising Barrister's decision 
rejecting the claim and refusing to allow an amendment, was 
upheld by the Common Pleas Division, although evidence was 
given before the Revising Barrister of the amount of rent ac- 
tually paid. 

Daking v. Fraser, 16 Q. B. D. 252 ; 55 L. J. Q. B. 11, in which 
it was decided that a Revising Barrister had no power to receive 
what is called, under the English Acts, a voter's declaration of 
misdescription, unless such declaration is sent in within the delay 
fixed by statute. 

Hersant v. HaUe, 18 Q. B. D. 416 ; 56 L. J. Q. B. 44, Janes v. 
Kent, L. R. 22 Q. B. D. 204, in both of which cases it was held 
that, in revising the old lodger lists, in England, the Revising 
Barrister is bound to be satisfied — with regard to every person 
objected to, whose name is upon such list — that such person's 
claim to be registered as such, has been duly made, and, that the 
assertion by the claimant of his statutory right by means of a 
declaration of residence and attestation in the form required by 
the statute is a condition precedent to his right to be i^egistered. 

Smith V. Chandler, L. R. 22 Q. B. D. 208, in which it was held 
that a lodger claimant's notice or application was invalid because 
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it differed from the form laid down by the statute in that it omitted 
the date of the attestation. 



The Kevising Barrister gave judgment as follows : 
In the course of the preliminary revision of the voters' lists for 
the electoral district of St. Lawrence (Montreal), one Edouard 
Lapierre, described as a constable, residing at no. 12 Sanguinet 
street, was entered as an '* income voter '' on the supplementary 
list of names proposed to be added m polling district no. 1 of St. 
Louis ward. An application of which due notice in writing is 
proved to have been given to the party objected to, and to my- 
self as revising officer, is now made at the final revision by one 
Joseph Amiot to have the name of the said fidouard Lapierre 
struck from the said list on the ground that he is not qualified 
as stated therein, and that no sufficient evidence or declaration 
exists or has been produced to me as revising officer by the said 
Edouard Lapierre or on his behalf entitling him to be placed on 
the said list. 

In support of this application, Mr. F. S. Maclennan and Mr. A. 
W. Atwater appeared as counsel Tor Mr. Amiot, and contended 
that the statutory declaration, by virtue of which Lapierre's 
name has been placed upon the list, is illegal and insufficient, 
because, being made by a third party, to wit, Mr. James Cochrane 
it should have stated, but omits to state, " the gi'ounds of the 
declarant's belief" that Lapierre possesses the qualifications 
therein alleged as entitling him to be registered on the list; 
and in support of their contention, the learned counsel cited 
and relied, in particular, upon section 15, subsection 5, of 
the Electoral Franchise Act, which requires that the solemn 
declaration of a person claiming the right of registration on 
behalf of some other person shall, besides di tinctly setting 
forth the person's qualification, also state, either that it is to 
the declarant's "personal knowledge," or that "accoiding to 
his information and belief, the grounds of which belief shall 
be stated," the person in respect of whom the declaration is 
made is entitled to registration. The learned counsel also 
cited some English authorities, moie especially those in con- 
nection with lodger claims under the English Franchise Act and 
our own law with regard to capias, in order to show that a defect 
of the kind in question is one which rendered the declaration ab- 
solutely null and void from the beginning. 
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On the other hand it was contended by Mr. W. Mercier and 
Mr. E. Guerin, acting as counsel for the voter objected to, and by 
Mr. I. Tarte, who also appeared for him, that the declaration 
sufficiently complies with the requirements of section 15, sub- 
section 5, because after stating therein that the declarant is 
credibly informed and verily believes that the persons therein- 
after mentioned are entitled to be registered '* for the reasons 
following/' it goes on in the nezt pamgraph to state that each 
of the said persons is a subject of Her Majesty, aged twenty-one, 
and possessing the other qualifications thereinafter particular- 
ized. 

It appears to me that instead of the reasons of belief being 
here stated, there is a mere statement of the nature of the quali- 
fication of the person proposed to be added to the list. 

The point raised is of such great importance that I have been 
strongly inclined to decide in favor of the objection in order th|it 
a decision might be obtained from a Superior Court judge to 
serve as a precedent in the future; or, if there had been anything 
in the Act to allow me to state a case for the opinion of the 
Superior Court upon the point, I certainly should have done so ; 
but, afler careful thought, I felt unable to decide against my own 
opinion on the subject for the mere purpose of forcing the matter 
to a decision on an appeal, especially as the same end may be 
attained by an appeal which L suggest should be taken by the 
objector in this particular case of Edouard Lapierre a^^inst the 
decision which I am about to render. 

As I have already had occasion to remark, our system of re- 
vision, although based upon the English system, differa from the 
latter in the manner and mode of operation in this respect. Here 
the revising barrister prepares the lists himself by means of the 
assessment rolls and local official lists, and by means of solemn 
declarations as directed by section 15 of the Franchise Act; and, 
although in afterwards hearing and determining claims and objec- 
tions at the final revision, he acts in a judicial capacity, his duties 
and functions are not wholly and entirely judicial, as they seem 
to be in England, where his functions are confined to the holding 
of courts for the revision of lists prepared by the overseers ; and 
on that account, as well as by virtue of the express provisions of 
our Franchise Act, the Kevising barrister has a wider discretion 
iind is less bound by the rules of law in Canada than in England. 

It has been said by Mr. Atwator and by Mr. Maclennan that. 
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although under section 26 I am not bound by strict rules of 
evidence or by the forms of procedure in force in any court of 
recoi*d, and that although [ am directed by that section to hear 
and determine all matters coming before me a<) revising officer 
in a summaiy manner, so as in my judgment to do justice to all 
parties concerned, this does not mean that I have the power to 
ignore the express provisions of the Franchise Act itself, but, 
that where there is in the Act an express provision requiring a 
certain thing to be done and prescribing certain formalities, the 
formalities so prescribed must bo strictly adhered to and com- 
plied with. The question raised on iho present objection to 
Edouard Lapiorre is one which, I undei*stand, is to be raised in 
connection with some 300 other porsont* whoso names h »ve been 
placed on the preliminary lists by virtue of similar declarations 
made by Mr. James Cochrane and Mr. Jos Monette. It would, 
therefore, be a very serious thing to hold that the statYitory de- 
claration is an absolute nullity, and to decide that a voter placed 
on the preliminary lists on the strength of it, must be struck off 
without an opportunity of proving that he is qualified to be 
registered as a voter, but, if I were bound by the strict rules of 
law, I should be compelled, unwillingly, to so hold, and I have 
no doubt that such a decision would, in that cose, be upheld on 
appeal. 

But, after carefully weighing the provisions of the Franchise 
Act and feeling, as I do, that the general spirit and tenor of the 
law is against the maintenance of mere technicalities and in favor 
of the exercise of a broad and equitable discretion so as to do 
justice to all parties concerned, I have come to the conclusion 
that, although the statutory declaration in question does not 
comply with requirements of section 15, sub-section 5, it is not 
on that account an absolute nullity. I hold that, instead of its 
being (as it would have been if it had complied with that sub- 
section), j>nma/acie evidence of the qualifications of the persons 
mentioned therein, it is imperfect, but may be supplemented by 
further proof; and that if such further proof be furnished as 
satisfies me of the qualifications of the persons mentioned therein 
I shall be justified in retaining their names on the list. 

Sub-section 6 of section 15 says : — '' If the revising officer has 
reason to believe that a mistake has been made in any declara- 
tion, and that thereby a person not qualified has been entered on 
the list, he may, by reasonable notice, require the declarant to 

12 
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give further proof of the qaaliflcatioQ of such person at the final 
♦revision, and if further proof is not then given the revising officer 
may strike fi-om the list the name of such person." 

And sub-section 4 of section 20 says : — " If it appears, on the 
hearing of an objection to any name on the original or supple- 
mentary list of a polling district, that the name or quaiitication 
of the person whose name is objected to is incorrectly entered on 
such list, but that he possesses such qualification as entitles him 
to be registered thereon, the revising officer shall retain such 
pei*son*s name thereon, making the nece>«8ary corrections ; or if 
it appears that the pei*son whone name is objected to is not 
entitled to be retained on such list, but possesses such qualifica- 
tion as would entitle him, if he has given the necessary notice, 
to be placed on the list for any other polling district within (he 
electoral district, the revising officer shall add such person's 
name to the list for the polling district where he possesses such 
qualification, but may Hdjudge against him such costs as he 
thinks just." 

In view of these provisions and of the wide discretion which is 
given to me under section 26 to ignore strict rules of procedure 
and of evidence, and to decide all matters coming before me in 
such a manner as will, in my judgment, do justice to all parties 
concerned, I hold that there is such a mistake as places the per- 
son objected to in the ^ame position as if, instead of having filed 
with me a proper declaration, ho bad merely given notice to 
have his name added to the list at the final revision, and inas- 
much as it was a mistake to have put him on the list in virtue 
of this defective declaration, I now notify the declarant, Mr. 
James Cochrane, that he is required on Monday next, the 28th 
day of January instant, at 10 a.m., to give further proof 
before me of the qualification of the said Edouai*d Lapierre to be 
registered as a voter, and that if such proof be not then given the 
said Edouard Lapierre will be struck from the list. 

Among other mattei*s of interest discussed at the final 
revision of the St. Lawrence lists, were the following: — 

The Franchise Act provides by section 19, that a person desir- 
ing to object to a voter, shall give notice to the Revising Barrister 
in the form given in the hchedule to the Aci, and this form 
requires that the ground of the objection shall b^ stated in such 
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Qoticey aad section 19 requires, further, that a notice in the same 
form ail the notice sent to the'Uovisor shall be served ap>n the 
party objected to. 

With regard to the notices of objection given by Mr. M. E. 
Mercter, acting for the Liberal party, a separate notice stating 
the grounds of objection was served upon each person objected 
to, bat a single notice with a schedule containing several names 
of persons objected to, and the grounds of objection was served 
upon the Revising Officer ; and it was, on that account, contend- 
ed, that th^se notices were not in accordance with the Act and 
that the objections should be dismissed (or want of proper notice* 
In support of this contention, Messrs. Atwater and Maclennan 
cited the cases of /'reeman v. Newman, (County) 12 Q. B. D. 373, 
and Barton v. Aahlei/t (Borough), 2 C. B. 4, where it was held to 
be a condition precedent to the right to insist upon an objection 
to any pei'son upon the list that proper notices of objection should 
have been given in proper time both to the overseers and to the 
person objected to, and, that in the case of a notice of objection 
to be given to one of the overseers, the person objected to has a 
right to see that the conditions of the Act have been fulfilled. 

The Eevising Ban'ister decided — that the notices were 
good, on the ground that, although the notices to himself, 
as reviser, were not duplicates of or identical in wol^ling with 
those served upon the parties objected to, they, contained the 
same information, in effect, as the separate notices to the persons 
objected to ; and he also based his decision upon the case of Smith 
V. Holloway, L. R, 1 C. P. 145, where separate notices of objec- 
tion were proven to have been served on each of the persons 
objected to, and where the notice of objection given to the over- 
seers was held good although it was a single notice in which the 
names of 29 persons objected to appeared in a schedule thereto. 

Another matter of interest discussed at the final revision, was 
the following : — 

Some of the notices of objection given by Mr. M. E. Mercier, 
acting for the Liberal party, were attacked by Mr. F. S. Mac- 
lennan as defective and void for not stating sufficient grounds of 
objection. 

For instance, in scime of these notices of objection to tenant 
voters, they were objected to on the ground of being '* absent," 
and in others, on the ground of having *' removed." 
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It was contended that *' absence" or "removul" did not ne- 
cessarily imply that th^ tenant's qaalification hod ceased to 
exist, or that the tenancy had terminated, inasmacb as a voter 
entered on the lists as a tenant might be absent say. tempo- 
rarily) without losing his qualification of tenant, or, he might 
have " removed " (say, to another part of the electoral division) 
without losing his qualification of tenant, and, it was farther 
contended that, in these cases where simple absence or simple 
removal was alleged, no proof could be made to show that the 
party objected to was actually without the qualification of tenant. 
Jn other woi*ds, that the simple allegation of absence of removal 
was not an allegation of non-qualification, and, that it was in- 
competent to make evidence of what was not alleged in the notice 
of objection. 

In support of these contentions, the following authorities were 
cited : — 

Smith V. Woolston, L. R, 4 G. P. D. 73, where it was held that 
a Revising Officer had not power to hoar any objection to a voter 
upon the list, except for the specific cause stated in the notice of 
objection, and that it was not the duty of the Revising Barrister 
to allow another objection than that mentioned in the notice to 
be taken before him, inasmuch as the voter might come prepared 
to meet one objection and bo surprised by another, for which ho 
had not come .prepared. 

Bridges v. Miller, L. R., 20 Q. B. D. 287. In this cose the 
notice of objection served on the party objected to, stated as the 
ground " that you do not reside at 12 Clifton street, Norwich." 
The Revising Barrister held that the notice was not sufficient, 
'but amended it by substituting in it the words " that you have 
not resided at 12 Cliit'n stroet, Norwich, for the six months' next 
preceding the 15th July last past, etc.," so as to comply with the 
requiiemeiits of the English statute. Beld^hy Lord Coleridge, 
C. J., Pollock, B., and Hawkins, J., that the notice was bad, 
and that the defect was not a mistake which the Revising Bar- 
rister had power to amend. 

On the strength of these authorities, the Revising J5arrister 
dismissed the notice of objection in every case in which the 
ground of objection was simple ** removal" or ^* absence," and 
refused to receive evidence tendered to show that there was not 
only an absence or removal, but that the party objected to had 
ceased to be qualified as tenant. 
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SIB OLIVER MOWAT, Q.G. 

In this briof sketch of a busy professional lifo, we have nothing 
to do with the successful politician, with the famous statesman, 
hut only with the lawyer. The beginnings of Sir Oliver's, the 
lawyer's, career belong to the traditional past. An equity 
lawyer, he remembers the days when equity jurisprudence was 
unhonored in his native province. He has practised before that 
maimed, peripatetic Court of Chancery, saii^ Chancellor, sitting 
at one time in Toronto, then again at Kingston, a despised hand- 
maid to a roving government. He has known and used the 
cumbrous procedure of archaic pleading — with its long drawn 
out bills and answers, interrogatories and cross-in torrogutories. 
He has chafed at the vexations delays and inefficiency of the 
first Yice-Chancellor, who is remembered now, scarce as a jurist, 
but because he had given his name to the lively Anna Jameson. 
Sir Oliver had seen his chosen jurisprudence become the pre- 
dominating influence in all the courts of the province. At the 
time he was called to the Bar, and for years after, the cry for 
law reform was loud in the land, and in this, the closing decade 
of the century, he is aroused by the same clamor to devise 
measures of relief for burdened suitors. What changes he has 
seen in the organization and pei'sonnel of the courts ! In his 
junior days the Court of Appeal consisted indifferently of the 
Lieutenant-Governor, or Chief Justice, of the province, and two 
or three members of his Executive Council. Wo can hardly 
imagine, now-a-days, a deliberate appeal from the Courts upon 
matters of law to the current phantom of royalty sitting with 
his political advisers. Such organization of the judiciary is 
immeasurably distant from the complex machinery introduced 
by the Judicature Act. Concerning these momentous changes, 
Sir Oliver can, without boasting, say of his public career, quorum 
pars magna fui. 

From the public point of view, then, what a career, as honor- 
able as useful I Yet for Sir Oliver, the lawyer, how uneventful 
in its -prosperous progress. Everything seems to have gone well 
with him ; he met no reverees of fortune ; there is nothing for 
the biographer to lay hold of to excite our sympathy with the 
early struggles of the rising barrister ; there is no store of anec- 
dote or picturesque incident to afford light and shadow to the 
picture; from the outset, all is smooth, monotonous success. 
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Even Sir Oliver, if one applies to hira peraomilly, can add noth- 
ing of interest to what is already known. So. it reBults that all 
the biographers have done for their subject is to show to us the 
pi-oroinent facts in his life, and with general phrase leave us to 
fill in the woof with what material may be gleaned fram dry 
narratives of reported cases, and reminiscences of the few sur- 
vivore of his own generation of lawyers. 

Pi*om the meagre accounts of the biographers, we learn that 
Sir Oliver was born at Kingston, on the 22nd of July, 1820. He 
comes of a Scotch, Presbyterian stock — a strain of blood which, 
in theology, makes one take kindly to doctrine and metaphysics, 
in law, to the deduction of principles, and a certain flexibility in 
their application, coupled, however, with reverence for the 
decided case. In Kingston, the Rev. John Cruikshank con- 
ducted a seminary of good local repute. Among others who 
passed beneath his birch, and whoso early daj^s are interesting to 
Canadians, by reason of their after greatness, were Sir John A. 
Macdonald, and the Hon. John Hillyai-d Cameron. To this 
school the yoang Mowat resorted. As is customary to relate of 
those who afterwards become celebrated, we are told that as a 
child, Mowat was precocious. His father, a well-to-do general 
merchant, could give his boy all the limited educational advan- 
tages of the period. He seems early to have destined him for 
the law. The rebellion of 1837 found him a stodent-at-law, in 
the office of John A. Macdonald, then known merely as a pros- 
perous lawyer. It is a queer coincidence, that the first relations 
of Sir Oliver and Sir John should be as student to pnncipal, not 
that in tho^e days, any more than in our own, did the principal 
do more than allow the student to learn what he could in his 
office. The proof of the matter that Sir John did not exert a 
profound legal influence over his young pupil, is the fact that the 
student selected the Equity Bar and Sir John was a common law 
lawyer-. The study of law in Sir Oliver's student days was not 
made easy by texts written for students. The law had to be 
gleaned from collections of cases, and from ponderous works like 
Coke upon Lyttleton. By delving in his principal's Ixioks 
and picking up what he could from the business of the 
office, the young student doubtless bit by bit acquired a' working 
knowledge of law and equity. The rebellion interrupted his 
studies fbr a few brief months, when, a lad scarce full 1*7, Sir 
Oliver served as a volunteer. His military experience did not 
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inclade actual warfare, and when the immediate exciteroent was 
over he retarned to bi4 studies. Pour years were thus spent in 
Sir John's office, when young Mowat removed to Toronto to 
obtain in the law capital the wider information to bo gained as a 
student in a leading office. He was fortunate in his choice of a 
new principal — Mr. Robert Burns ; and his choice, it will be seen, 
had an important influence on his after career. Mr. Burns, 
besides enjoying a large pi*actico, was judge of the Home District, 
which included the Counties of York, Ontario, and Peel. There 
was nothing incongruous then in the County Judge practising in 
other courts. In the early days, the emoluments of a County 
Judgeship would not attract a barrister in decent practice. 

Upon the completion of his finishing course in Mr. Burns' 
office, Sir Oliver was, during Michaelmas term, 1841, admitted 
as attorney and solicitor, and in the same term was called to the 
Bar. He commenced practice in the City of Kingston. We can 
conjecture what determined him to start his professional life in 
hirt native town. The Court of Chancery, which had been organ- 
ized in 183*7, by its newness would attract one whose student 
days were contemporary with its history. There could be no 
well recognized leaders of the Equity Bar at this early period : 
all candidates for public favor would meet upon fairly equal 
terms before the Vice Chancellor. Besides these considerations, 
in 1841 the Court of Chancery located itself in Kingston, for it 
was the theory of that day, that as the Chancellorship remained 
vested in the Crown, the Vice-Chancellor's Court must be held 
at the seat of (xovernment. In 1844, however, the wandering 
government removed to Montreal, and as the Court of Chancery 
was for Upper Canada only, the bond was broken and the court 
i-eturned to Toronto. Sir Oliver also removed to Toronto, to be 
in attendance upon the court. Of the Kingston sittings of the 
court but few memorials remain. We know that Turner, Mad- 
dock, and Bsten, practised there before the court. We know also 
that the yice-Chancellor was of Lord Bldon's school, and that an 
outcry was made from one end of the province to the other for 
the abolition of the Court. We know also that Sir Oliver got a 
fair proportion of the business done ; c.iu^e^ vvo.-o few, but the 
contests were Herculean, making full use of all the vast ma- 
chinery of the contemporary English system. Modern aids to 
office work, too, were wanting, and the interminable proceedings 
had to be slowly engrossed hy clerks. 
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Id 1844, at Toronto, Sir OUvor formed a partnership with Mr. 
fiaras, his former principal, under the style of Barns & Mowat. 
Mr. P. M. M. Sk Vanisoughnet was subsequontly admitted to the 
firm, which then changed its style to Barn?, Mowat & Vankough- 
net. Their offices were on the soath side of King Street, upin 
the site of the present Romaine buildings. McDonald's Hotel 
adjoined the office ; here Sir Oliver lived, and it was a common 
sjght to see him return in the evening to his office, and work 
late into the night. He almost exclusively took Chancery briefs 
and rapidly engrossed this branch of his foimer principars prac- 
tice. In 1848, the Legislature interfered by statute to prevent 
County Judges fi*om practising as barristers, and Mr. Burns 
withdrew from the firm. Mowat k Vankoughnet retained the 
large practice of the older firm. In 1849, came the sweeping 
changes in the Court of Chancery, effected by Williani Hume 
Blake, then Solicitor-General. The court was entirely remodelled, 
with a Chancellor and two Yice-Chancelloi's. Mr. Blake himself 
joined the court as Chancellor, and Mr. Esten was appointed one 
oi the yioe-Chancellors. The court ut once won the confidence 
both of the public and of the Bar. Now that the Court of Chan- 
cery became efficient, and its usefulness incroased. Sir Oliver 
reaped the advantage of his early loyalty lo Equity Juris- 
prudence. He took at once a foremost place at the Equity Bai*, 
and was engaged in a majority of the causes. A casual inspection 
of 1 Grant's Chancery fieports, covering the period of the first 
yeai' of the new court, shows him in one case out of every two 
reported. It is interesting to note who were his compeers, 
liobert Baldwin was Attorney-General ; John Sandfield Mac- 
donald, Solicitor-General j Adam Wilson, Haggarty, Eccles, 
Gait, Morrison, Cameron, together with forgotten leaders like 
Hector, Crickmoie and Brough, made a strong Bar. Nor were 
picturesque figures wanting; conspicuous among his brethren 
was Dr. Connor, Q.C., formerly partner iu the ^flourishing 
concern ' with William Hume Blake and Joseph C. Morrison — 
tall, cadaverous, prematurely white — ^ Old Mortality ' as Judge 
Sullivan dubbed him. Not all of these confined themselves to 
equity business, as did Sir Oliver, but it is evident that to be a 
leader among such men was standing not to be lightly won. In 
practice, as in later life, the keynote of Sir Oliver's success was 
his untiring industry and pertinacity. Not as brilliant as some 
of his j'ivals, ho was unmatched in bis industry. In the days of 
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Vice-Ohancellor Jameson, the Bar, with Blake and Esten as 
leaders, had been too strong for the Bench. A strong Bench 
culls out the best powers of coansel practising before it, and, 
year by year, practi ing before Blake and Esten, Sir Oliver's 
knowledge and breadth grew greater, until in his own sphere he 
was admitted leader of the Bar. His industry alone c^ould allow 
him to undertake, as he did, the largest equity practice in Upper 
Canada. His partnerships were numerous. After the dissolution 
of the firm of Mowat and Yankoughnet, he formed a partnership 
under the style of Mowat, Ewart & Helliwell, with Mr. John 
Ewart and Mr. John Helliwell. Next, we find him as head of 
the firm of Mowat, Boaf & Davis. For a time after the dissolu. 
Uon of this firm, he practised alone, and then entered into part- 
nership with Mr. Jame:j Maclennan. His business followed him 
from firm to firm^ showing that it was to Sir Oliver that the 
business came and not to the firm. Many of the cases he argued, 
reported in Grant's reports, are to-day living authorities on topics 
of Equity-jurisprudence. In 1856, he put on silk as Queen's 
Counsel, and in the following year made his fii*st essay in politics, 
contesting South Ontario. Sir Oliver was elected, and took his 
seat in 1858. Until his elevation to the Bench, in 1864, he 
engaged actively in politics, but never neglected his practice. 
He was Provincial Secietary in the four-day Brown-Dorion 
cabinet which preceded the famous double shuffle. In 1863, he 
was Postmaster-General in the Sandfield Macdonald-Dorion 
administration, and still held this portfolio when, upon Vice- 
chancellor Esten's death, he became Vice-chancellor. 

For eight yeara Sir Oliver was Vice-Chancellor. His appoint- 
ment was grateful, both to the public and the bar. As a judge, 
Sir Oliver's notable characteristic was his fairmindedness. His 
reported decisions are clear and logical, and have always been 
held of high authority in our courts. The education of a lawyer 
is not favorable to breadth of view, but with Sir Oliver, his 
natural fairmindedness saved him from narrowness. He was an ' 
ideal Equity Judge — learned in the jurisprudence, skilled in its 
technique, familiar with precedent, but withal master of his 
reason. He might not always be able, as judge, to deny a decree 
to a dishonest suitor, but he was a difficult judge to apply to 
under such circumstances. He resigned the bench to re-enter 
public life in 18^72, with the fame of an upright juHge. Since 
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then Sir Oliver's career as law reformer and as ailministrator of 
a great province is known to all. He has left his mark upon our 
institutions.— H^. H, H. in ''The Barrister:* 



THE LATE EARL OF SELBORNE, 

It is with deep regret that we recoi*d the death of the Earl of 
SrBLBORN£, which took place at his country residence, Blackmoor, 
Peterstield, at eight o'clock last Satui*da7 night, May 4th. 
Roundell Palmer was born on November 27, 1812, in 'the rectory 
of Mixbury, in Oxfordshire. Ho was the second son of the Eev, 
William Jocelyn Palmer, who married Dorothea Richardson 
Boundell. The Palmers cume from Yorkshire, and among the 
ancestors of the future lawyer was Sir John Bramston, Chief 
Justice of the Court of Common Pleas in the reign of Charles I. 
The father of the deceased peer was for a timeGreshamPi*ofessor 
of Civil Law. In July, 1825, he was an unsuccessful candidate 
at Winchester, but in the following autumn, when only about 
thirteen, he went into commoners. Di\ Gabell was then head- 
master, and amongst young Palmer's school-fellows were 
Cai'dwell, Ward and Lowe. In 1830 he was elected to an open 
scholarship at Trinity College, Oxford, and then began a brilliant 
academic career, thouj<h there is a tradition that he was ploughed 
for ' smalls.' In 1832 he took the Ireland scholarship — which 
Mr. Gladstone had failed to win the year before — ^and in the same 
year won the Newdigate with his poem ' Staffa.' In 1834 he won 
the Eldon scholarship, and in the same year he took a first class 
in cla.ssics. The Chancellor's prize for a Latin essay, ' De Jure 
Clientel8B apud Eomunos,' fell to him the next year; and he was 
elected a Fellow of Magdalen. He found time to distinguish him- 
self elsewhere than in the schools, and especially in the Union. 
For many years Palmer kept in close touch with his university, 
of which in due time he became counsel. Palmer entered the 
chambers of Mr. Booth, a well known conveyancer and Parlia- 
mentary draftsman, and in 1837 he was called to the Bar at 
Lincoln's Inn. He had not long to wait for briefs. It is still a 
moot point what solicitors first took him in hand ; there ai*e 
several claimants for the honour of firat discerning his aptitude. 
By 1840 several large firms were among his clients. Never was 
the equity Bar stronger than it was from 1840 to 1860. Bethell, 
Cairns, Rolt, Solwyn, James, (riffard, not to mention many others 
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8cai*cely inferior as advocates and lawyers, were among Palmer's 
competitors. Bat he quickly came to the front, and the volume 
ofhis basinese steadily increased. His name begins to appear 
in the early volumes of Beavan. It is to be found in every case 
of importance in the later volumes. Whether his legal knowledge 
and soundness of judgment were greater than his persuasiveness 
as an advocate had become a question when he took silk, as he did 
in 1849. To have his opinion was to have one esteemed second 
to none, and his skill in pleading before an equity tribunal solici- 
tors pronounced incomparable. ' If Palmer could get rid of the 
habit of pursuing a fine train of reasoning on a mutter collateral 
to the main point of his argument, he would be perfect.' That 
was the judgment of his contemporary Bethell, and it touched 
nearly the only flaw in an almost matchless forensic style. He 
left Ozfonl as a Conservative. As a moderate Ck>nservative, he 
stood for Plymouth in 1847^ and was returned to Parliament and 
held the seat for ten years. From 1857 till his appointment as 
Solicitor-General in 1861 he devoted himself with even greater 
ardour to the practice ofhis profession, and with ever-increasing 
success. When Bethel 1 becameChancellor, Palmer was appointed 
Solicitor-General, Sir William Atherton being Attorney-General. 
A seat, and, as it proved, a very safe one, was found for him at 
Richmond, and he re-entered Parliament as a moderate Liberal. 
Atherton died in the Long Vacation of 1863, and Palmer became 
Attornoy-Geneial. His position in the House of Commons, and 
indeed in the country, was almost unique. Inferior in brilliancy 
to Copley and Bet hell, he was more persuasive than either. The 
elevation and gravity ofhis character, hisprofesnional reputation, 
the facility and suavity of his speech, and a voice monotonous 
but melodious, gave him great weight in the House. It fell to 
him, as Attorney -General in 1864, to welcome in the name of the 
Bar of England M. Berryer, the representative of Frenth advo. 
cacy. Not even Cairns was more prized in legal arguments. 
His studied humility in expression was compatible with lofty 
coldness towards juniors who presumed to differ. Solicitor might 
complain of Palmer's frigid demoanoui* towards them, and it was 
a moot point, never decided, with some of them whether Palmer 
Bitting on a sofa in frosty majesty as they entered and waving 
them to a corner was more unpleasant than Bethell's studied dis- 
regard of their presence and existence — but they flocked to him. 
In all cases of importance he was retained on one side. Often 
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clienU left no option. 'BoUiri Palmer' wa^ a commoa form of 
telegram. Like Cairns, he did not read his papers on Sunday ; 
bat late on Sikturday night ho was at work, and early on Monday 
it wa^ renewed. Only great absteoiiousness could have enabled 
him to toil as he did. ^ How contend with Palmer, who can day 
after day lunch on a bun ? * said, one day, in the robing-raom at the 
Judicial Committee, a profeBsional rival with less simple tastes. 
The life-long frieqd of Mr. Gladstone, at the head of the equity 
Bur, and possessed of great influence in the country, he was long 
marked out as a future Chancellor. His promotion was retarded 
by an event perhaps the most honourable in his career. Sir 
Roundell Palmer was an ardent son of the Church of Qngland. 
In the discussion of Mr. Glalstone's resolutions on the Irish 
Church Sir Roundell Palmer took no part, though his hostility 
to the proposed measure was well known. When Mr. Gladstone 
returned to power, with the determination to carry into effect his 
famous resolutions, Sir Roundell Palmer, who would, in the na- 
tural course of things, have become Lord Chancellor, declined to 
serve. Though ho declined to join the Ministry, his friends in 
office made subsequently severe strains upon his services. Thus 
he wiis called upon to support — and unfortunately did support — 
the extraoitlinary appointment of Sir Robert Collier to a judge- 
ship in the Court of Common Pleas in order to qualify him, with- 
in the letter of the statute, for a position as paid member of the 
Judicial Committee. Not the least remarkable episode in his 
career was his appearance before the Tribunal at Geneva as counsel 
for the English Government. For this service, it is re|)orted, he 
was oflered a fee of £30,000, which, it is understood, he declined 
to accept. In October, 1872, he succeeded Loi-d Hatherley as 
Lord Chancellor, an office which he held until February, 1874. In 
the history of English law that da^e will always be memorable. 
In ni) single century wore changes accomplishei comparable to 
those carried out under L^rd Solb.^rne's guidance in those two 
years. He had already made known his extreme dissatisfaction 
with the state of the English judicature. His speoch in the House 
of Commons on February 22nd, 1S67, may be said to be the high- 
water mark reached in Kiiglish legal rcfoim. Certain guiding 
principles he postulated. 'There are, in my opinion, two prin- 
ciples which ought to be aimed at in any reform which we may 
accept — that we should, if possible, constitute a single Court 
of iinal appeal, and that wo should at all events, permit only one 
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appeal in any case decided by a saperior Court/ As a jadge he, 
on the whole, realized the high expectations formed by his friends. 
He was patient, attentive, courteous, and dignified. No counsel 
pleading before him could complain that he had been unheai*d. ' 
Perhaps, in consulting Lord Selborne's judgments, one is em- 
baiTassed by the absence of proportion — by the pix)rainence given 
to matters of minor importance, redundancy in the statement of 
facts, and trains of reasoning running off into collateral matters- 
But his statements of legal proposition are cautiously woixled, 
with a far-seeing regard to cases not actually before the Court j 
and probably from no other judge's reported decisions could be 
culled fewer hasty, ill-considered obiter dicta. In 1874 he was 
succeeded as Lord Chancellor by his friend and opponent Lord 
Cairns, and for a time he took little part in public affairs, though 
one episode in this part of his career will not be forgotten — the 
brilliant forensic duel in the House of Loi ds between him and 
Lord Cairns, the subject of dispute being the legality of employ- 
ing Indian troops in Europe by the mere authority of the Crown 
and without the consent of Parliament. When Mr. Gladstone re- 
turned to office in 1880, Loi*d Sel borne went back to the woolsack) 
and held the Great Seal till the fall of the Ministry in 1885. 
The new Law Courts were opened during his tenure of office, 
and he was raised to an earldom in connection with this historic 
event. Even when not engaged in Parliamentary or judicial duties, 
Lord Selborne was not idle. He was a frequent contributor to 
the British Critic in days when that periodical was the mouthpiece 
of Newman, Mozley, and Ward. The * Book of Praise,' published 
in 1863, was the first English hymnal collected in a catholic 
spirit and with discernment and taste. To Professor Bell'H edition 
ot * White's Selborne,' from which Lord Selborne took his title, he 
contributed a chapter on the antiquities of the parish— a chapter 
profoundly interesting to archteologists because it was his good 
fortune to find in digging on his estate a number of Eoman coins. 
In J 886 he wrote u defence of the Church of England against 
Disestablishment— a defence in which he again put forward the 
arguments which he had employed in his famous speech on the 
Ineh. Church. He took a warm interest in the foundation of the 
Legal Association, of which he was the first president, and in 
Parliament and out of doors he strove to raise the plane of edu- 
cation at the Bar. His private life was stately, dignified, and 
rich in good deeds, and he . was seen at his best in the company 



190 THE LEGAL NEWS. 

of bis old friends Dr. Harold Browne and W. G. Wai-d. Nowhere 
was he hold in more esteem and respect than in his own parish. 
In 1865 he purchased the Temple and Blackmoor estates in the 
parish of Selborne^ and bailt for himself a house on the spot 
occupied by Blackmoor Farmhouse. His position in the parish 
brought, he thought, responsibilities. He proposed to Magdalen 
College to form a now ecclesiastical district, including Blackmoor, 
Eveley, Oakwood, and Oakhanger, and to build and endow at^ his 
expense a church and parsonage. This scheme was realized. 
A new parish of Blackmoor w:i6 formed ; a noble church was en- 
dowed; and large schools, also his gifts, will long commemorate 
his munificence. At the outlet of his public life he was a moder- 
ate Conservative. As ycara went on he became more closely 
associated with the Jjibei*al party, to some extent under the in- 
fluence of his friend Mr. Crladstone. Of hite years, however, they 
parted company ; and Mr. Gladstone's policy in regard to Irish 
atinirs had no more rigorous and acute critic than Lord Selborne. 
Until the session of 1894 he took an active part in the discussions 
of the House of Lords. One of his last speeches of importance 
in Parliament was that which he delivered in June of 1894 against 
the Deceased Wife's Sister Bill— a measure which he had always 
opposed. Eemarkable as coming from one of his years, the 
speech was all the more surprising because he had mislaid his 
notes, and had to trust to his memory for his copious references 
and authorities. Loi*d Selborne married, in 1848, Lady Laura 
Wuldegrave, the second daughter of the eighth £arl Waldegrave, 
and was left a widower in 1885. His sod, Willi iam Waldegrave, 
Viscount Wolmer, who succeeds to the earldom, was born on 
October 17, 1859, and sits as a Liberial Unionist for Edinburgh 
( West ). — Law Journal (London). 



NEW PUBLICATIONS, 

A Practical Guids to Police Magisteatis and Justigsb of 
THE Peace, with an Alphabetical Synopsis of the Criminal 
Law, and an Analytical Index ; by James Crankshaw, Esq., 
B.C. L., Advocate, Montreal. — Publisher, Whiteford & 
Theoret, Montreal. 

Mr. Crankshaw, whose elaborate work on the Criminal Code 
was published not long ago, and very favoi*ably received by the 



THE LEGAL NEWS. 191 

profession, has now, with remarkable assiduity, completed and 
issued a second work on the criminal law, intended more particu- 
larly for the guidance of justices of the Peace, and magistrates' 
clerks, as well as legal practitioners. This work also, is very 
comprehensive, including four principal parts. The first treats 
of the modes of, and the formalities attending the appointment 
of justices of the Peace and police magistrates, their respective 
powers, duties and responsibilities. The second treats of the 
parties to the commission of crimes, and of the extent of the 
criminal law as to time, persons and place. The third division 
deals with the prosecution of criminal offenders, the jurisdiction 
of the criminal courts, and of magistrates and justices of the 
Peace, of summary arrest of criminal offenders, the modes of 
prosecuting indictable offences, the procedure before and at the 
preliminary enquiry into charges triable by indictment, the pro- 
cedure in summary trials of indictable offences, speedy trials, 
and trials of juvenile offendera, and the prociBdui*e in connection 
with the summary trial and conviction of persons charged with 
non indictable offences, including subsequent proceedings by way 
of appeal, reserved case, cerHcrari^ and haheoB corpus. The last 
division, which in itself comprises 246 pages, consists of an 
alphabetical synopsis of the criminal law of Canada, with refer- 
ences to decisions. This gives ready reference to the whole 
work. 

With the Criminal Code, expanded and illustrated by works 
like these of Mr. Crankshaw, the magistrate as well as the 
practitioner is saved many a tedious search for the law ; his path 
is cleared for him, and rendered comparatively easy. The 
arrangement of the work seems to leave nothing to be desired ; 
the book is well printed and bound, and the Practical Guide will 
doubtless take its place as an aid indispensable to those for 
whose use it has been prepared. 



GENERAL NOTES, 



Thb Position of Law OrFioias in England. — '^he Law Journal 
says ; — " The prediction made in these columns at the time of the 
change in the position of the law otBcers, that it would involve 
an additional expense to the country, has been warranted by the 
Hupplementary estimate which engngod the attention of the House 
of Commons on Tuesday night. JNo less than £16,670 was voted. 
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But the cost of the change is by no means the only ground on 
which it is to be condemned ; and we are glad than Sir Edward 
Clarke availed himself of the opportunity to emphasise the ob- 
jections (hat have been urged against prohibiting the law officers 
from practising privately in the Courts. One effect of the change 
has been to increase the political character of the offices of At- 
torney and Solicitor General, and to weaken their connection 
with the Bar. The law officers are seldom seen in the Courts, 
and must eventually lose touch with the interests of the profes- 
sion. In this way the Attorney-General will cease to be recog- 
nised as the leader of the Bar, and the office will no longer attract 
the most eminent men in the profession. Mr. Darling, Q.C., 
thinks that a salary of £10,000 a year, which is as large as that 
of the Lord Chancellor and twice as large as that of the Chan- 
cellor of the Exchequer, will secure the services of a ' a very 
adequate barrister to advise the Crown.' We do not doubt it The 
question is whether the services of the best man could be procured 
on the terms, and, so far as this question is concerned, the re- 
ference to the Lord Chancellor and the Chancellor of the Exche- 
quer is wholly beside the mark. The Lord Chancellor is entitled 
to a handsome pension, and remains a judicial officer after he has 
vacated the woolsack, and the Chancellor of the Exchequer is 
invariably a politician whose whole time is devoted to politics, and 
who gives up nothing on accepting the office. The case of a law 
officer is different. He has to abandon his private practice for 
an office the tenure of which will probably be more uncertain in 
the future than it has been in the past, with the knowledge that 
whenever the Government of which he is a member is defeated 
he may find it extremely difficult, if not impossible, to resume his 
former place in the Courts.*' 

Misunderstood, — Condensed reports of the Solicitor-General's 
speech at Sheffield omit (says the Daily News) an aside that much 
delighted the audience. ** I hope," said the ex-Recorder of Shef- 
field, ** that during the ten yeai-s I was connected with this city 

I have given satisfaction " (here the company broke into a 

loud cheer), ** I was about to add," continued Sir Frank Lock 
wood gravely, ** to those gentlemen who came before me in my 
judicial capacity. I did not realize till I heard the applause that 
there were so many present here to-night. ' 
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JUDICIAL COMMITTEE OP THE PRIVY COUIfOIL. 

London, 30 Mai'ch, 1895. 

Preseot: — ^The Lord Chanorllob, Lord Watson, Lord Hob- 
HOUSE, Lord Maonaohten, Lord Shand, Lord Davbt, Sir 
Richard Cough. 

Forget (plaintiff in Court of fii*st instance), appellant, and 
OsTiGNT Cdefendant in Court of firi»t instance), respondent. 

Gaming contract — Speculative stock tmnsactiom — Art 1927 C C — 
Broker — Prescription. 

Held: — 1. Where shares in joint stock companies were pwrchased 
and sold by a broker for a customer, the remuneration of the 
broker being a fixeti commission, and in every case the shares 
purchased and sold were delivered to or by the broker, and the 
price of them paid or received as the case might be, the fact that 
the contracts were entered into by the customer tn furtherance of 
a speculation, that he never asked for delivery to Mm of any of the 
shares purchased, and that he furnished the broker with only a 
small portion of the money required for purchases, the broker 
obtaining the rest by pledging the shares^ did not constitute such 
purchases and sales gaming contracts within the meaning of 
article 1927 of the Oivil O&de, so as to deprive the broker of an 
action against the customer for the balance due on the trans- 
dctions. 
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2. Where, after tramactiom bdween a broker and a customer which 
gave rise to a balance against the customer, were closed^ the latter 
instructed the broker to enter into a further transaction in his 
behalf and acquiesced in the profit made thereby being placed to 
the credit of his general account , prescription was interrupted 
as to such balance. 

This was an appeal from a judgment of the Court of Queen's 
Bench for Lower Canada (appeal side), rendered on the 27th of 
September, 1893, affirming (kr. Justice Hall diHsenting) a deci- 
sion of Mr. Justice Pagnuelo. 

Lord Hbrbchsll, L. C. : — 

The appellant is a member of the Montreal Stock Exchange. 

The action which has given rise to this appeal was brought to 
recover a sum of $1,926.87, the balance alleged to be due from 
the respondent in respect of certain contracts entered into b^ 
the appellant on his behalf and by his directions for the purchase 
and sale of the shares in various joint stock companies. The 
respondent pleaded first : — that the claim was prescribed by lapse 
of time, and secondly : — that the transactions which gave rise to 
it were gambling transactions on the rise and fall of shai'es, and 
that therefore the action could not be maintained. 

In view of this latter defence it is necessary to state the facts 
with some particularity. The transactions between the parties 
commenced with the purchase by the appellant in December 
1882, of 25 shares of the Montreal Street Railway Company. 
Additional shares were subsequently purchased in the same 
undertaking. Purchases were also made of the shares of other 
companies. The price paid for the shares purchased was debited 
to the respondent by the appellant with ^ per cent, commission 
added. The shares so purchased were sold from time to time 
and the proceeds were credited to the respondent less a commis- 
sion of ^ per cent. 

It is not in dispute that all these ti-ansactions were entered 
into at the instance and on behalf of the respondent. When a 
purchase of shares was to be made he famished the appellant 
with a small portion of the purchase money which would bo 
required : thus in the caaie of the first transaction to which allu- 
sion has been made ho paid $62.50. In every case delivery of 
the shares was obtained by the appellant from the member of the 
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Stock Exchange fix>m whom he purchased and the shares were 
duly paid for. The money necessary for this purpose beyond 
that supplied by the respondent was raised by the appellant by 
means of loans from a Bank, the shares serving as security. The 
loans needed for the respondent's transactions were not always 
raised specifically upon the shares purchased for him. The appel- 
lant acted as broker for many clients, and the advances which 
were required for the purpose of completing contracts entered 
into on their behalf were raised by hypothecating to a Bank 
their several securities and obtaining the advance of a lump 
sum. 

When the shares purchased for the respondent were sold they 
were redeemed fi*om the Bank and delivered to the purchaser. In 
respectof the advances obtained from the Bank, the appellant 
charged the respondent 1 per cent, more than the interest for 
which he had made himself liable to the Bank. K between the 
time of the purchase and that of the sale of particular shares 
dividends were paid upon them these dividends were credited to 
the respondent. 

It should be added, as reliance is placed upon the fact, that the 
respondent was a bank clerk with a salary of $900 to $1,000 a 
year. 

It is conceded that the only law prevailing in Canada upon 
which the respondent can rely for the purpose of establishing 
that the appellant is not entitled to recover the sum claimed is 
Article 1927 of the Civil Code of Lower Canada. It is in these 
terms : — 

" There is no right of action for the recovery of money or any 
** other thing claimed under a gaming contract or a bet.'* 

In order therefore to sustain his defence it was incumbent on 
the respondent to show that the money sought to be recovered 
was claimed under a gaming contitict or a bet. The learned 
Judge who tried the case, and on appeal the Court of Queen's 
Bench for Lower Canada (Hall, J., dissenting), thought he had 
made this out — hence the present appeal. 

The defence turning upon the question whether the claim is 
founded upon a gaming contract it is essential to ascertain the 
exact nature of the obligation relied on by the appellant. Unless 
there was a gaming contract between the parties to this action 
so that the appellant in order to make good his claim miist rel}' 
on such a contract the defence obviously faib. 
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What then was the nature of the contract between theae 
parties ? 

The appellant was employed by the respondent as. his manda- 
tary or agent to make certain contractH of purchase and sale on 
his behalf. The contracts made, which were unquestionably 
within th authonty given by the respondent, were certainly not 
gaming contracts as between the parties to them. They were 
real transactions, the shares purchased and sold were in every 
case <)elivei*ed and the price of them paid or receive as the case 
might be. AH this is not in dispute. The appellant having 
entered into those cont:*actH as agent for the respondent the 
latter was prima facie bound to indemnify the former against any 
liability incurred in respect of them. Se was on the other hand 
exclusively entitled to the benefit of them. If the shai'es pur- 
chased increased in value the result was a gain to the respondent 
and did not involve any loss to the appellant. If on the other 
hand the shares decreased in value while the respondent sus- 
tained a loss no gain resulted to the appellant. In neither con- 
tingency therefoi'e did the respondent's gain involve a loss to the 
appellant. His remuneration vtaa in any event a fixed commis- 
sion of ^ per cent. It would be of course an abuse of language 
to apply the term *• bet *' to such a transaction. Their lordships 
cannot think that it is any more legitimate to speak of it as a 
gaming contract between the appellant and the respondent. 

In the courts below much stress was laid on the fact that the 
respondent was known to the appellant to be a bank clerk with 
a small salary and possessed of little other means. This was 
rogaixled as bringing home to him the knowledge that the res- 
pondent had in view not investment but gambling. The other 
circumstances mainly relied on were that the respondent never 
asked for nor received delivery of any of the shares purchased; 
that the purch:tse money was i*aised by a loan pi*ocured by the 
appellant ; that the respondent was not in a position to furnish 
the whole of the purchase money and in fact only provided the 
appellant with a small margin. 

It may well be that the appellant was aware that in directing 
a purchase to be made the respondent did not intend to keep the 
shai*es purchased but to sell them when, as he anticipated would 
bo the criFC, they i-o^e in value; that his object was not invest- 
metil but S|»c(-ulalion. To entur into sucli traiisuctioiiK with such 
an object is bometime.:; spoken ai' as '* gambling on ihc Slock 
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Exchange; '' bat it certainly does not follow that the transactions 
involve any gaming contract. A contract cannot properly be so 
described merely because it is ontei-ol iato, in fartherance of a 
speculation. It is a legitimate commercial transaction to bay a 
commodity in the expectation that it will rise in valae and with 
the intention of roalizin>c a profit by its re-sale. Sach dealings, 
are of every day oocarrence in commerce. The legal aspect of 
the case is the same whatever be the nature of the commodity, 
whether it be a cargo of wheat or the shares of a joint stock 
company. Nor again do such purchases and salen become gam 
ing contracts becaase the person purchasing is not possessed of 
the money required to pay for his purchases, but obtains the 
requisite funds in a large measure by means of advances on the 
security of the stocks or goods he has purchased. This also is 
an every day commercial transaction. For example : a mer- 
chant who has to pay the price of a cargo purchased before he 
re-seils it obtains in ordinary course the means of /doing so by 
pledging the bill of lading. 

Uuch stress was laid on the fact that the respondent never 
asked for delivery of any of the shares purchased and that the 
appellant never tendered such delivery. The question whether 
a contract is intended to be executed by delivery according to 
the obligations expressed upon the face of it, is no doubt an 
important test for determining whether it is a real one or only 
a gambling arrangement under the guise of a commercial con- 
tract. 

In the Act passed by the Dominion Parliament in 1888 (51 
Vict., cap. 42) with a view of putting down what were then 
known as ^' bucket shops *' it is provided (Section 1) that : — 

'' Every one who with the intent to make gain or pt*ofit by 

^^ the rise or fall in price of any stock of any incorporated or 

'* unincorporated company or undertaking or of any goods, 

^' wares or merchandise, makes any contract or agreement, 

'' oral or written, purporting to be for the sale or purchase of 
*' any such shares of stock, goods, wares or merchandise, in i-es- 
" pect of which no delivery of the thing sold or purchased is 
" made or received, and without the bona fide intention to make or 
'* receive such delivery ; and everyone who acts, aids or abets in 
' the making or signing of any such contt*act or agreement is 
'* guilty of a misdemeanour." 

A proviso was however added in the following lorms: — *' but 
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'^ the foi-egoing provisions shall not apply to oases where the 
'^ broker of the purchaser receives delivery, on his behalf, of the 
'^ article sold, notwithstanding that sach broker retains or 
'< pledges the same as security for the advance of the purchase 
*• money or any part thereof." 

Their lordships think this proviso was enacted by way of pre- 
caution only, inasmuch as thoy cannot doubt that where a I'eal 
contract of purchase has been made and carried out by a broker 
on behalf of a principal, delivery to the broker is delivery to the 
principal just as much as if it had been actually made to himself. 

In the present case the respondent might at any time, on ten- 
dering the balance due in respect of any of the shares purchased, 
have requii*ed the appellant to deliver them to him. As has 
been pointed out he received the dividends upon them, and any 
increiise in their value enured exclusively for his benefit, whilst 
if there were a diminution of value the loss was exclusively his. 

It IS unnecessary to inquire whether in pledging the securities 
of his clients for a lump sum to mse the moneys which he was 
authonsed by them to raise, instead of obtaining separate loans 
on their several s^urities, the appellant was acting 'within the 
authority conferred upon him, for it does not seem to their lord- 
ships to have a material bearing upon the question whether the 
contract sued on wa3 a gaming one. 

The decisions in the English courts are of course not author- 
ities upon the construction of tbe article of the Canadian Code. 
But the words of the English Statute relating to gambling con- 
tracts (8 & 9 Vict. c. 109) do not differ substantially from those 
found in the Code. That Statute rendera null and void all con- 
tracts by way of gaming and wagering. The English authorities 
may therefore well be reterred to as throwing light on the 
question what constitutes a gaming contract. 

The case of Thaoker v. Hardy, (L.R. 4 Q.B. Div. 686,) in 
the Court of Appeal in England, was veiy similar to that under 
considei*ation. The plaintiff was a broker who pui*chasod and 
- sold stocks and shares on the Stock Exchange for the defendant 
by his authority. He sued the defendant for commission and 
for an indemnity in respect of certain contracts into which he 
had entered pui*suant to the defendant's instructions. The 
defence was founded upon 8 & 9 Vict., c. 109, s. 18. 

Lindiey, J., held, and his judgment was affirmed by the Court 
of Appeal, that the plaintiff was entitled to«*ecover. 
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Bramwell, L. J., said: — *'The bargains made by the plaiatiff 
^' apon behalf of the defendant were what they purported to be ; 
'* they gave the jobber a. right to call upon the broker or the 
^' principal to take the stock, and they gave the broker the right 
*' to call upon the jobber to deliver it." 

He farther said : — '* I will assume that that was the nature of 
the bai*gain between the parties, and that by its terms the prin- 
^' cipal would be entitled to call on the broker to re-sell the 
*' stock, so that, instead of taking and paying for it, the prin- 
" cipal would ha^e to pay only the differences. In my opinion 
*' that bargain does not infringe the provisions of 8 & 9 Yict., c. 
^' 109, which was directed against gaming and wagering ; for 
*^ the principal might take the stock which has been bought for 
" him, and hold it as an investment." 

He points out too that there is no gaming and wageiing in a 
transaction of the kind now in question. The passage is as 
follows :— -^' The broker has no interest in the stock, and it does 
" not matter to him whether the market rises or falls ; but when 
*^ a transaction comes within the statute against gaming and 
" wagering, the result of it does affect both parties. In the 
'* case before us, the broker does not wager at all." 

Cotton, L.J., laid down what in his view was of the essence 
of a gaming contract in these terms : — '' The essence of gaming 
^^ and wagering is that one party is to win and the other to lose 
'^ upon a future event, which at the time of the conti-act is of an 
" uncertain nature — ^that is to say, if the event turns out one 
^^ way A. will lose, but if it turns out the other way he will win. 
^' But that is not the state of facts here. The plaintiff was to 
** derive no gain from the transaction : his gain consisted in the 
" comifaission which he was to receive, whatever might be the 
*^ result of the transaction to the defendant. Therefore the 
'^ whole element of gaming and wagering was absent from the 
** contract entered into between the parties." 

Even where a person is employed to enter into gambling con- 
tracts upon commission, it has been held by the courts of this 
country that if he makes payments in pursuance of such employ* 
ment, he can recover such payments from his principal, that the 
impliedcontract of indemnity is not, in such a case, in itself a 
gaming or wagering contract and is therefore not null and void. 
The intervention of the legislature was considered necessary in 
order to invalidate such conti*acts and by the Gaming Act, 1892, 
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any promise express or implied to pay any person any sum of 
money paid by him in respect of a contract rendered null and 
void by 8 & 9 Vict. c. 109, or to pay any eum by way of com- 
mission or reward for any services in relation thereto is rendered 
null and void. 

With regard to the plea of prescription the facts stand thus. 
After the transactions which gave rise to the debit balance 
against the respondent were closed, he, in October 1885, sent to 
the appellant $100 as margin for the purchase of ten shares in 
the Bank of Montreal. He received notice in February, 1S86, 
that these shares had been sold at a profit of $150 and he 
acquiesced in this sum as well as the $100 which he had sent in 
the previous October being placed to the credit of his general 
account. The learned Judge who tried the case came to the 
conclusion that under these circumbtances the plea of pre^ciip- 
tion could not prevail. This view was concurred in by the 
Court of Queen*s Bench and their Lordships see no reason to 
differ from the decision thus arrived at. 

For the reasons which have been given their Loi*dship8 think 
that the judgments of the Courts below ought to be i*eversed, apd 
that judgment should be entered for the appellant for the sum 
claimed, with costs in both the Courts below. 

As regai*ds the costs of this appeal, iaasmuch as the appellant 
was allowed to prosecute it, notwithslanding the small amount at 
stake, upon the ground that it involved a question of wide gen- 
eral interest, especially to those following the appellant's calling, 
their Lordships think that the appellant should under the pecu- 
liar circumstances bear the costs of the appeal on both sides. 

They will humbly advise Her Majesty in aecoitlance with the 
opinion they have expressed. 

Judgment rovci-sed. 

Mr. FuUarUm, Q.G., and Mr. English Harrison, for the appellant. 

Mr. Alexander Young for the respondent. 



SUPREME COURT OF CANADA. 

Ottawa, 15 January, 1895. 
Nova Scotia.] 

Wbayton v. Natlok. 

Sak of land — Sale by auction— Agreement as to title — Breach of— 
Determination of contract. 
\V. bought property at auction, signing on purchase a memo- 
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i-andum, by which he agreed to pay ten per cent, of the price 
dowD, and the balance on delivery of the deed. The auctioneer's 
receipt for the ten per cent, so paid stated that the sale was on 
the understanding that a good title in fee simple, clear of all 
encnmbranoea up to the first of the ensuing month, was to be 
given to W. After the date so specified, W., not having been 
tendered a deed which he would accept, caused the vendor to be 
notified that he considered the sale off and demanded repayment 
of his deposit, in reply to which the vendor wrote that all the 
auctioneer had been instructed to sell was an equity of redemp- 
tion in the property; that \V. was aware that there was a mort- 
gage on it, and had made arrangements to assume it; that a 
deed of the equity of redemption had been tendered to W., and 
that he was required to complete his purchase. In an action 
against the vendor and auctioneer for recovery of the amount 
deposited by W., 

Held, reversing the decision of the Supreme Court of I^^ova 
Scotia (26 N. S. Bep. 472), that the vendor had repudiated the 
agreement evidenced by the memorandum signed by W. and the 
said receipt, and that W., being entitled to a title in fee clear of 
encumbrances, was not bound to accept the equity of redemp- 
tion, but could consider the contract determined and recover his 
deposit. 

Appeal allowed with costs. 
Harris, Q^C, for appellant. 
Borden, Q.C., for respondents. 



11 March, 1895. 
Nova Scotia.] 

Murdoch v. West. 

Contract — Specific perfomuince — Agreement to perform services — 
Relationship of parties. 
M., on his father's death, at the aije of three years, went. to 
live with his grandfather, W., who sent him to school until he 
was sixteen years old, and then took him into his store, where 
he continued as the sole clerk for eight or nine years, when W. 
died, and M. died a few days later. Both having died intestate, 
the administratrix of M.'s estate brou<rht an action against the 
representatives of W. for the value of such services rendered by 
M., and on the trial there was evidoiue of statf^ment^ ma'le by 
W. during the time of such service, to the eti'ect that if he (W.) 
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died without having made a will, M. would have good wages, 
and if he made a will he would leave the bnsiness and some 
other property to M. 

Held, reversing the decision of the Supreme Court of Nova 
Scotia (25 N. S. Rep. 172), Gwynne, J., dissenting, that there 
was sufficient evidence of an agreement between M . and W. that 
the services of the latter were not to be gi*atuitoas, but were to 
be remunerated by payment of wages or a gift by will, to over- 
come the presumption to the contrary arising from the fact that 
W. stood in loco parentis towards M. There having been no gift 
by will the estate of W. was therefore liable for the value of the 
services as estimated by the juiy. McGhigan v. Smith (21 Can. 
S. C. R. 263J, followed. 

Appeal allowed with costs. 

Bo88y Q. C,y fox appellant. 

Borden, Q. C, for respondent. 

Ontario.] 

11 March, 1895. 
Township of Osooode v. York. 
Municipal law — Ditches and Watercourses Act E. 8. 0. (1887) c. 
220 — Owner of land — Meaning of term " owner.*' 

By sec. 6 (#i) of the Ditches and Watercourses Act, Ont, R. S. 
O. (1887) ch. 220, any owner of land to be benefited thereby may 
file a requisition with the clerk of a municipality for a draiu, 
provided he has obtained ^* the assent in writing thereto of 
(iududing himself) a majority of the owners affected or interest- 
ed. G. who was in occupation of land by permission of his 
father, who had the legal title therein, filed a requisition for a 
di*ain through said land and a number of other lots, among them 
being lots of which Y. was assessed as owner. Before the pro 
ceedings were begun by C, however, Y. had conveyed portions 
of his land to his two sons. Permission for the drain having 
been granted, and an awai*d having been made by an engineer 
and confirmed by the judge, Y. and his sons brought an action 
to have the construction of the drain prohibited on the gi'onnd 
that the assent of a majority of owners had not been obtained. 
It was admitted that if C. was an owner under the Act, and the 
sons of Y. were not, there was a majority. 

Held, affirming the decision of the Coui*t of Appeal (21 Ont . 
App. R. 168) which had reversed the judgment of the Division a 
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Ck>art (24 O. R, 12) that the asseesment roll was not.^the test of 
ownership under the. statute; that an owner therein meant the 
holder of a real and substantial intei-est ; that C, a mere tenant at 
will, was not an owner ; and that the two sons of Y. were, having 
the title in fee of a part of the land affected or interested. 

Quctre. C, who filed the requisition, not being an owner, would 
the proceedings have been valid if there had been a 8ui!icient 
majority without him, or must the person instituting the pi'o- 
ceedings, be, in all cases, an owner under the statute ? 

Appeal dismissed with costo. 

Henderson dk MacCracked, for appellants. 

(yGara, Q. (7., and MacTavUh. Q. C, for respondents. 



Ontario.] 

11 March, 1895. 
Tooth v. Kittbebqe. 

Statute of Limtations— Partnership dealings — Laches and' acquies- 
cence — Interest in partnership lands, 

A judgment creditor of J. applied for an order for sale of the 
latter's interest in certain lands, the legal title to which was in 
K., a brother-in-law and former partner of J. An order was made 
for a reference to ascertain J.'s interest in the lands and to take 
an account of the dealings, between J. and K. In the Master's 
office K. claimed that in the course of the partnership business, 
he signed notes which J. indorsed and caused to be discounted, 
but had charged against him, K., a nouch larger rate of interest 
thereon than he hud paid, and he claimed a large sum to be due 
him fi*om J. for such overcharge. The master held that as these 
transactions had taken place nearly twenty years before, K. was 
precluded by the Statute of Limitations and by laches and ac- 
quiescence from setting up such claim. His report was overruled 
by the Divisional Court and Court of Appeal on the ground that 
the matter being one between partnei's, and the partnership 
affairs never having been formally wound up, the statute did not 
apply. 

Held, reversing the decision of the Court of Appeal and restor- 
ing the master's report, thatK.'s claim could not be entertained; 
that there was, if not absolute evidence, at lea^t a presumption 
of acquiescence from the long delay ; and that such presumption 
should not be rebutted by the evidence of the two partners con- 
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sidering their relationship and the apparent covenant between 
them. 

Appeal allowed with costs. 

Gibbms, Q. C, for appellant. 

Fraser, for respondent. 



Ontario.] 

11 March, 1895. 

AhoHIOAN CENXaAL Ht. Co. y. WKALLIA.NS. 

Railway Company — Lease of road to foreign company — Statutory 

authority. 

In 1882 the Canada Southern Railway Company, by written 
agi*eement, leaded a portion of its road to the Alichigan Central 
for a term of 21 years. While the hitter company was using the 
road, sparks from an engine set fire to and dosti*oyed property of 
W., who brought an action against thejtwo oompaui.'s for the 
value of the property so destroyed. An insurance company which 
had paid the amount of a policy held by W. on the property so 
destroyed was joined as a plaintiff. At the trial, plaintiffs were 
non-suited in favour of both defendants, it being admitted that 
the fire was not caused by negligence, and the Divisional Court 
sustained such non-suit, holding also that the insurance company 
had no locus standi. On further appeal the Court of Appeal dis- 
missed an appeal by the insurance company and by the plaintiff 
as against the C. S. fiy. Co., bub allowed the plaintiff *s appeal as 
against the Michigan Central, holding that the C. S. By. Co. had 
statutory authority to make traffic arrangements only with a 
foreign company, and could not give the latter running povvers 
over its road. The Michigan Central then appealed to the 
Supreme Court. 

Held, reversing tho decision of the Court of Appeal (2L Ont. 
App R 297), that under 35 V., c. 48, s. 9 (au act relating to the 
C. S. Ry. Co.) and sec. 60 of the Railway Act of 1879, the C. S. 
Ry. Co. coul i lawfully le^ise its road to a foreign company, .and 
the injury to W.'s properly having occurred without any negli- 
gence on tho part of the officers or servants of the Michigan 
Centi-al, which was lawfully in possession of tho road of the C. S. 
Ry, Co. under said agroeme.it, tho Michigan Central was not 
liable for such injury. 

Appeal allowed with costs. 

Saunders, for the appellants. 

MosSf Q. C, for the respondent. 
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Ontario.] 

11 March, 1895. 

Town of Cornwall v. Dkroohe. 

MvmcipaX corporation — Negligence — Repair of street — Accumulation 

of ice — Defective sidewalk. 

D. brought an action for damages against the Corporation of 
the Town of C, for injuneei sustained by falling on a sidewalk 
where ice has formed and been allowed to remain for a length of 
time. • 

JSeldy Gwynne, J., dissenting, that as the evidence at the trial 
of the action showed thai the sidewalk, either from improper 
construction or from age and long use, had sunk down so as to 
allow water to accumulate upon it, whereby the ice causing the 
accident was formed, the coi'poration was liable. 

Held, per Taschereau, J. — Allowing the ice to form and remain 
on the street was a breach of the statutory duty to keep the 
streets in repair, for which the corpoi'ation was liable. 21 Ont. 
App. R. 279 and 23 O. R 355 affirmed. 

Appeal dismissed with costs. 

McCarthy, Q, C, rfe Leitch^ Q. C, for appellants. 

Mo89, Q. C, for respondent 



Ontario.] 

11 March, 1895. 

HSADFORD V. McClART MANUFACTURING Co. 

Negligence — Workman in factory -^Evidence — Qttestions of fact— 
Interference with, on appeal. 

W., a workman in a factory, to get to the room where he 
worked, had to pass through u nan*ow passage, and at a certain 
point to turn to the left while the passage was continued in a 
straight line to an elevator. In going to his work at an early 
hour one morning, he inadvertently walked straight along the 
passage and fell into the well of the elevator which was under- 
going repairs. Workmen engaged in making such repairs were 
present at the t ime, with one of whom W. collided at the open- 
ing, but a bar that was usually placed across the front of the 
shafb was down. In an action against his employei*s in conse- 
quence of such accident, 

Held, affirming the decision of the Court of Appea ( 1 Ont 
App. R 164) and of the Divisional Court (23 O. K. 335), Strong, 
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C. J., hesitanie, that there was no evidence of negligence of the 
defendants to which the accident coald be attributed, and W. was 
properly non-suited at the trial. 

Held, per Strong, C. J., that though the case might properly 
have been left to the jury, as the judgment of non-suit was 
affirmed by two (Jourts it should not be interfered with. 

Appeal dismissed with costs. 

Gibbons, Q. C, for appellant. 

Ne^bitt & Grier, for respondent. 



' SIDING THE circuit: 

The Lord Chief Justice has been combining pleasure with 
business on the South-Eastem Circuit by riding fi*om one assize 
towQ to another on horaeback. There was a time, of course, 
when horse-riding was the only means of travelling the circuit — 
when men spoke of ^ riding the circuit ' instead of ' going the 
circuit.' The late Serjeant Pulling refers in ' The Order of the 
Coif to an address delivered by Chief Justice Dyer to a number 
of new Serjeants in 1579, in which he advised them 'to be dis- 
creet, to ride with six horses and their sumpter on long journeys, 
to wear their habit most commonly in all places at good assem- 
blies, and to ride in a short gown.' The custom of ^ riding the 
circuit ' gradually fell into desuetude as the number of coaches 
was increased. It was far from uncommon, however, in the 
days of Sir John Byles. This distinguished lawyer was accus- 
tomed not only to ride the circuit, but also to arrive at West- 
minster Hall on horseback; and the name of 'Bills' was 
bestowed upon the horse, so that members of the Bar might speak 
of ' Byles on Bills,' and indicate the close relationship that 
existed between the judge and his steed. Up to the reign of 
Charles II, the judges rode in procession to Westminster Hall 
on the opening day of each term, and oftentimes the cavalcade 
was imposing, the judges and advocates being accompanied by a 
retinue of men in livery. * In my way thither,' wrote Mr. 
Pepys in his Diary, ' I met the Lord Chancellor with the judges 
riding on horseback, it being the first day of the term.' Such a 
procession might probably be a formidable business to most of 
the present occupants of the Bench, but it is likely they would 
prefer the restoration of this mode of proceeding to the halls of 
justice to the revival of the method that prciceded it. Until 
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midway in the sixteenth centary the judges were mounted on 
mules, after the fashion of bishops and abbots. John Whiddoni 
a judge of the Common Pleas in 15&3, is said by Dugdale to have 
been the iirst judge to appear in the procession on ' horao or 
gelding/ When judges rode to the Courts on horaeback ^he 
pageantry of the law was rather more substantial than it is in 
our own time, when the judges ride to the Boyal Courts of Jus- 
tice on the opening day of the Michaelmas Sittings in. broughams 
and landaus, and when it is customary for them to enter an 
assize town by the railway, and to be driven from the station to 
their lodgings amid the mere relics of Ancient pomp. It is 
recorded that when Lord Bacon first rode to Westminster Hall 
he was arrayed in a gown of purple satin, and was preceded by a 
large body of clerks and inferior officers of Chancery, students 
of the law and Serjeants, and followed by a long array of nobles. 
Privy Councillors, and judges. The last occasion on which there 
was a procession of judges on horseback was when the Earl of 
Shaftesbury, who held the Great Seal for a short time in the 
reign of Charles II., paid his first visit to Westminster Hall in 
state. The custom had disappeared for some considerable time, 
but he had ^ an early fancy, or rather freak, the first day of the 
term to make this procession on horseback, as in old time the 
way was when coaches were not so rife.' So writes Boger 
North, who, after describing the large number of people who 
assembled to witness the cavalcade, adds : ' Being once settled to 
the march, it moved, as the design was, statelily along; but 
when they came to straights and interruptions,for want of gravity 
in the beasts, or too much in the riders, there happened some 
curvetting which made no little disorder. Judge Twisden, to 
his great affright, and the consternation of his grave brethren, 
was laid along in the dirt, but all at length arrived safe, without 
loss of life or limb in the service. This accident was enough to 
divert the like fi-olic for the future, and the very next tei*m after 
they fell to their coaches as before.' Some of the present occu- 
pants of the Bench occasionally arrive at the Boyal Courts of 
Justice on horaeback, but no accidents have been known to dis- 
turb their journeys. Other judges were less fortunate. Lord 
( 'ampbell was once thrown from his steed while returning from 
the Guildhall, and Sir ('resswell Cresswell was killed by a fall 
from his horse ; but the fatal accident occurred in Uyde Park, 
and not in connection with his duties as a judge. — Law Journal 
{London), 
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aENERAL NOTES. 

Sir Henrt Jambs. — We congratulate Sir Heniy James most 
cordially, and yet not without a certain sense of pain, on his 
accession to the peerage as Lord Aylestone of Herefoi*d, and his 
promotion to the Chancellorship of the Duchy of Lancaster. 
The Bar will be the poorer for his loss, and, without any dispar- 
agement of, or reflection upon, the very able lawyer and poli- 
tician who has once more ascended the woolsack, it may be per- 
missible to regret that Sir Henry Jamas' supreme act of self- 
nacritice in 1886 in refu:iing the Chancellorship because of his 
views on the ssubject of Home Rule has not, in the whirligig of 
political fortune, been rewarded at the last by the attainment of 
the legitimate object of every lawyer's ambition. But Sir Henry 
Jamen has his rowaitl in the esteem and admiration of every 
member of the profession which he adorned. By accepting the 
Chancellorship of the Duchy of Lancaster and a peerage Sir 
Henry James has brought to a close a professional career of 
gi*eat eminence and long duration. The son of a surgeon at 
Hereford, he was born in 1828, and was educated at Cheltenham. 
He was called to the Bar at Ihe Middle Temple in 1852, his 
success as a student forming a fitting prelude to his prosperous 
career in the Courts. The forensic arena in which he won his 
spurs was the Mayor's Court, but it was not long before he 
established a reputation in the Courts at Westminster. In 1867 
he was appointed * Postman * in the Court of Bxchequer, a 
position which derived its value from the precedence of its occu- 
pant in reference to motions, and its name from the place in the 
Court in which he sat. Within seventeen yeai's of being called to 
the Bar he was added to the ranks of Her Majesty's Counsel, 
and the same year he obtained a seat in the House of Commons 
as the member for Taunton — the constitnency he continued to 
represent until 1885, when he was leturued by the electors of 
Bury. In September, 1873, he was appointed Solicitor-Greneral ; 
two months later he was promoted to the office of Attorney- 
Greneral, which he held for four months. When Mr. Gladstone 
returned to power in 1880 Sir Henry James again became first 
law officer of the Crown, and identified his name with the pas- 
sing of the Corrupt Practices Act. He succeeded Sir Charles 
Hall as Attorney-General to the Prince of Wales, and has been 
chairman of the representative body of the Bar. — Law Journal 
{London). 
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CURRENT TOPICS AND CASES. 

Mr. Stead was fined £100, on July 1, for comments 
published in his journal concerning the Jabez Balfour 
case which is awaiting trial. The English newspapers 
are usually very guarded in their references to cases in 
which trials are pending, and any deviation from this 
prudent reserve is promptly punished by the courts. 
The freedom of comment and criticism which prevails in 
America may do serious injustice to the innocent, and 
often makes it difficult to secure an unprejudiced jury. 
The press, in its ardent investigation of criminal cases, is, 
no doubt, sincerely desirous of aiding in the punishment 
of crime, but there is a well-defined line which it should 
not pass. 



A " society of comparative legislation " has been formed 
in England. The object is to promote knowledge of the 
course of legislation in different countries, more particu- 
larly in the several parts of Her Majesty's dominions and 
in the United States. The society will collect information 
as to the statute law and the forms and methods of legis- 
lation in the British Empire and the United States. 
Similar associations exist in France and other countries, 
and such ^ a society would seem to have a special fitness 
in the British Empire, with its diversity of legal systems. 
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Counsel engaged in cases before the Judicial Committee 
of the Privy Council, and the judges constituting that 
Committee, as well as counsel who have to consult the 
reports of its decisions, would often obtain from the 
materials collected by the society valuable assistance in 
their labors. 



One of the first committees to be appointed by the 
society above referred to, will be a statute law committee, 
which will seek to obtain from governors of colonies and 
dependencies information as to the existing condition of 
statute law, and in particular as to the following points : 
(1) The form of statute and written law. (2) Modes of 
preparing and passing bills. (3) Revision and amend- 
ment of statutes. (4) Form and manner of publication 
and numbering statutes. (5) Measures taken to secure 
uniformity of language. (6) Consolidation and codifica- 
tion. (7) Indexing of statute law. An announcement in 
the Law Journal states that efibrts will be made to procure 
the preparation, on some uniform plan, of a satisfactory 
index of the statutes of each legislature, and adds, " per- 
haps it is not too much to hope that we may one day 
have a general index of the legislation of the British 
Empire." 



The Law Journal, referring to a rumor that Mr. Asquith 
would return to the bar, remarks " there is, we believe, 
no precedent for an .ex-Cabinet Minister resuming an 
active connection with the profession." In England, 
however, provision is made for ex-ministers who are not 
sufficiently rich to be independent of such assistance. In 
Canada it is rather the rule for lawyers who have been 
in the cabinet to return to practice when out of office, 
and in the United States even presidents have often to 
resume some occupation which will eke out au insuffi-^ 
cient income. 
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SUPREME COURT OF CANADA. 

Ottawa, 11 March, 1896. 

McDonald v. Ccmminqs. 
Nova Scotia.] 

Chattel mortgage — Preference — Hindering and delaying creditors — 
Statute of Elizabeth. 

lu an ansigDiiieDt for benefit of creditors, one preferred cre- 
ditor was to receive nearly $300 more than was due him from 
the assignor, on an anderatanding that he would pay certain 
debts due from the assignor to other persons, amounting in the 
aggre^te to the sum by which his debt was exceeded. The 
persons so to be paid were not parties to, nor named in, the deed 
of assignment. 

Heldt reversing the decision of the Supreme Court of Nova 
Scotia, Taschereau, J., dissenting, that as the creiitors to bo 
paid by the preferred creditor could not enforce payment from 
him or from the assignee, and woald be unable to recover from 
the assignor, who had p.irted with all his property, they would 
be hindered and delayed in the recovery of their debts, and the 
deed was therefore void, under the statute of Elisabeth. 

Appeal allowed with costs-. 

Ross^ Q.Cy and McNail, for appellant. 

Harrington^ Q.C, for respondent. 



6 May, 1896. 
Clinch v. Febnetti. 
Nova Scotia.] 

Lea^ for lives — Renewal — Eoidence — Custody of lease — Duration 
of life — Presumption as to — Registry laws. ' 

In 1805 a lease was executed for the lives of the lessee and 
two othera, ^' and renewable for ever," with a condition that if 
any of the lives should fall, a new life should be inserted and a 
renewal fine paid within twelve months, otherwise the right of 
renewal should be forfeited. It was also provided that if any 
question should arise as to the death of any one on whose life 
the lease depended, the person seeking to benefit thereby must 
prove him to be alive, or else he shoa' 1 be presumed to be dead. 

In 1884 a purchaser from the assignee of the reversion entered 
into possession, and in 1890 an action was brought by those 
claiming through the lessee to recover possession, and for an 
account of mesne profits. The plaintiffs also claimed a declara^ 
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tion that the lease had been renewed by the insertion of a life 
in place of one of the original iive^, or, in the altecnative, for an 
order that sach new life be inserted, or the defendants execute a 
new lease for the same and two other lives. On the trial, a 
coanterpart of the lease was admitted in evidence, with an 
endorsement signed by the devisee of the lessor, dated in 1852, 
and stating that a new life had been inserted in place of one that 
had fallen on payment r.f the renewal fine therefor. 

Held, affirming the decision of the Supreme Conrt of Nova 
Scotia (26 N. S. Rep. 410), Gwynne, J., dissenting, that the 
lease was renewable in perpetaity, notwithstanding there was 
no covenant by the lessor to renew; that the endorsement on 
the counterpart was evidence of the insertion of a new life, and 
it made no difference that it was found in possession of the 
owner of the reveretion ; at all events, it was a declaration bind- 
ing against the defendants by their predecessor in title ; and 
that as to the other two lives, one was proved to be dead, and 
the other, who was a married man in 1805, must, from lapse of 
time, be presumed to be dead for more than twelve months 
before the entry by defendant in 1884. The lease, therefore, 
only remained in force for the duration of the new life ho 
inserted. 

The defendant in possession claimel that he was a purchaser 
for valuable consideration without notice. 

Seld, that the memo, endoraed on the lease was not a deed, 
and HO not subject to tlie re»(i«try laws, and that there was evi- 
dence of actual notice. 

Qu. — Is a lease for life within the terms of Sec. 25 of the Nova 
Scotia Registry Act (R. S. N. S., 5th Ser., c. 84) ? Is a specula- 
tive purchaser entitled to the benefit of the Act ? 

Appeal dismissed with costs. 
E^>S8, Q.C., for the appellants. 
Borden, Q.O., for the respondents. 

6 May, 1895. 
Chatham National Bank v. Mo Keen. 
Nova Scotia.] 

Winding-up Act — Directors of Insolvent Company — Powers and 
duties of —Sale by liquidator to direct or ^R.S.C, c. 129, s. 34. 

As soon as a winding-up oixier against a company is made 
under the Dominion Winding-up Act the relations between the 
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dit'eetorsand the company or its shareholderd aro at an end, and 
a sale by the liquidator of the property of the company to a 
director is valid. 

Appeal dismissed with costs. 

Gormully, Q.C, and Orde, for the appellant. 
Code, for the respondente. 

6 JMay, 1895. 
Bbadshaw y. The Foreign Mission Board. 
New Brunswick.] 

Practice — Equity suit— Application for new trial — Construction of 
Statute-'^S F., c. 4, s. 85 (iV.B.) 
By 53 v., c. 4, s. 85 (N.B.), relating to proceedings in equity, 
it is provided that in a suit in equity '^ either party may apply 
for a new trial to the judge who tried the case.'' 

J2eW, reversing the decision of the Supremo Court of New 
Brunswick, Taschereau, J., dissenting, that the Act does not 
mean that the application must l)e made to the individual who 
had tried the case, but to a judge exercising the same jurisdic- 
tion. Therefore, when the judge in equity who tried the case, 
had resigned his office his successor could hear the application. 

Appeal allowed with costs. 
C. A. Stocktouy for appellant. 
Palmer, Q.C.y for respondent. 



6 May, 1895. 
Town of St. Stephen v. Countf op Charlotte. 
New Brunswick.] 

Canada Temperance Act — Application of penalties — Incorporated 
town-Separated from county for municipal purposes. 

By an Order in-Council made in September, 1886, *^ All fines, 
penalties or forfeitures recovered or enforced under the Canada 
Tempemnce Act, 1878, and amendments thereto, within any ciiy 
or county, or a»ny incorporated town separated for municipal 
purposes from the county, which would otherwise belong to the 
Ci-own for the public uses of Canada, shall be paid to the trea- 
surer of the city, incorporated town or county, as the case may 
be, for the purposes of the said Act. 

St. Stephen is an incorporated town in the County of Chai'lotte, 
N.B., having its own mayor and governing body, police magi- 
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strate and other officials. It contributes, jointly with the county, 
to the support of the. county gaol, registry office, sheriff's office, 
and other institutions. A number of convictions for offences 
against the Cauada Temperance Act having taken place in the 
town a special case was stated for the opinion of the Supreme 
Court of the Province, as to whether the town treasurer, or that 
of the municipal council of the county, was entitled to the fines 
therefor. The Supreme Court decided in favor of the county. 

Held^ reversing such decision, King, J., dissenting, that an 
incorporated town separated from the county for municipal pur- 
poses in the Order-in-Council did not mean a town separated for 
all purposes, but included any town that was self-governing and 
practically free from control by the county. St. Stephen, there- 
fore, notwithstanding that it was joined to the county for the 
purposes mentioned, was a town ^' separated from the county for 
municipal purposes,'' within the meaning of the OMer-in-Council. 

Appeal allowed with costs. 

Blairy Q. 0., Attorney-Genei-al of New Brunswick, for the 
appellants. 

Pugsley, Q.C, and Grimmer, for the respondents. 



CHANCERY DIVISION. 

London, July 6, 1895. 
Before Chitty, J. 
In re Banks & James* Tradk-Mark, No. 52,762. (30 L. J.) 
Trade-mark — Fancy Word — " Shakspere** — Name of Living Per- 
son— Patents, dhc,, Act, 1883 (46 & 41 Vict, c. 57), «. 64. 
Motion to remove the above mark from the register of trade- 
marks. 

The mark consisted of the word " Shakspere," and was regis- 
tered in 1886 as a mark for cigars. The applicants submitted 
that " Shakspere " was not ** & fancy word not in common use *' 
within section 64 of the Patents, &c., Act, 1883. 

Chitty, J., made the order asked for. The word was the name 
of many living persons. No one could, under section 64, take 
the name of any living person and say it was a fancy word, &c., 
because it was used iia denoting a very great man who lived 
many years ago ; nor could anyone take the name of any cele- 
brated Englishman of the present time and use it for the first 
time in reference to an article. 
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DE LA CONDITION LEGALE I)ES STRANGERS 
AU CANADA, 

SoMMAiRA— 1. iQtrodaction.— 2. Qui est ^tranger.—3. Qui estsnjet Britan- 
uiqua— 4. Des sujets britanniques par droit de naiasance.— 5. De 
TacquisitioB de la nationality anglaise par nn fait post^rieur k ]a 
naifisance : legislation anglaise. — 6. L^irislation canadienne.— 7. Con- 
dition de r^tranger au Canada. — 8. Jouissance des droits civils sans 
aucune condition de reciprocity— 9. Province de Quebec.— 10. Pra> 
vinoe d'Ontario.— 11. Application aux Strangers des lois criminelles 
canadiennes. — 12. Crime de trahison —13. Regime applicable aux 
biens appartenant & des strangers. — 14. Lois d'Eti^t etde capacity.— 
15. Des Strangers temoins dans les testaments. — 16. De la r§gle *' locus 
regit actum."— 17. De Paction en justice.— 18. De la propri^te des 
mines. — 19. Des Strangers experts ou arbitres. — ^20. Incapacit^s dont 
les etrangerssont frapp^s.— 21. Incapacity pour les Strangers d'etre 
jur^s.— 22. Dela caution "judicatum solvi.'*— 23. Competence: dispo- 
sition analogue & celie de Tarticle 14 C. civ.— 24. De latutelle conferee 
ft des etrangers. — 25. De la caution judicial re.— 26. De la propriety 
des navires britanniques.— 27. De Texercice des fonctions et charges 
pnbliques.— 28. Du service militaire.— 20. De la propriety intellec- 
tuelle.— 30. Du droit de p^che.— 31. De la nationalite des directenrs 
de Societe. — 32. De la navigation dans les eaux du Canada. — 33. De 
Texecution des jugemeuts Strangers. —34. Questions de droit inter, 
national en mati^re de procedure. — 35. De Texpulsion et de Textra- 
dition des Strangers.— 36. Des crimes commis li bord des navires bri- 
tanniques et etrangers.— 37. Conclusion. 

1. Introduotion. — Au moment oin un triiitd de commerce vient, 
pour la premidre fois, d'etre conclu entre la Fi*ance ot le Canada, ^ 
ane etude sur la condition legale ot la siiuation juridique de 
reti*angoi* dans cette partie de I'Amerique du NorJ pre.^onte ft la 
fois an inter§t d'actaalite ot un lateral durable. 

Dans UQ avenir prochain. Taction feconde de cette nouvelle 
convention sera sans doute la base d un developpement d-aifaire 
consldemble, et les relations de tous genres entre les deux pays 
atteindront des proportions inesperees bier. II devra neeessuire- 
ment s'ensuivre un accroissemeut serieux du nombre de Frangais 
qui, pour plus ou moins longtemps, se porteront vers nos rives. 
Le temps e^t done opportun de laire conuaitre aux Franyais, et ft 
tous les etrangers on general, sous quelles conditions nos lois re- 

' Le President de la Republique a ete autorise, par une loi du 21 de- 
cembre 1894, ft ratifier le traite franco-canadien ^du 6 fevrier 1893. (/. of. 
da 27 decembre 1894). 
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yoivent ceux qui noaa viennent de r^ti*anger, comment iis pea- 
vent, b'IIb le ddsirent, devenir no8 co-sujets, comment auBsi, le cas 
advenant oii ils voudraient retoarner dans lear pays, ils peuvent 
facilement recoavrer leur nationality d'origine. 

C'est ce c6td pratique de la matidre que nous aliens envisager ; 
nous n^aurons done k nous oceuper que de la legislation actuelle- 
ment en viguear. 

2. Qui est £tranqeb- — Une question se pr^sente ici d'elle- 
m§me, in limine. A qui la loi, an Canada, donne-t-elle le nom 
d^itranger f 

La solution parfuite de cette question se trouve — croyons-nous 
—dans la r^ponse (i la suivante : Qui, au Canada, est sujet britan- 
nique ? Car — on le sait — I'Anglais y est chez lui ; il n'existe pas, 
sous notre syst^me colonial, de nationality canadienne distincte 
et separ^e: on y est on ^trarger, ou sujet britannique. Pasd'autre 
alternative. Tout sujet britannique, quel que soit son domicile, 
est done au Canada, pour les droits civils, comme pour les droits 
politiques sur un pied d'^galit^ parfaite avce ceux qui y sont n^s. 
Ainsi tout sujet britannique, san^ exception, a, non seulement la 
pleine jouissance des droits civils, mais il prend part k la cbose 
publique, et CBt Eligible aux corps l^gislatifs, sous les conditions 
exig^es des sujeta n^s dans le pays. Le Canadien par droit de 
naissance a, de m§me, par tout Tempire britannique, la pleine 
jouissance des droits civils et politiques. II est Eligible au Par- 
lement anglais, et, actuellement, un de nos concitoyens, sans 
avoir quitt^ son domicile au Canada, occupe un si^ge comme d^- 
put^ k la Chambre des Communes, k Londres, pour la division 
Electorate de South Longford. 

3. Qdi 1ST SUJET BRITANNIQUE. — On cst sujct britannique soit 
par droit de naissance, soit par naturalisation. 

La naturalisation— disons-le de suite, — confdre tous les droits 
civils et politiques dont jouissent les sujets d'origine. 

4. Des sujets britanniques par droit de naissanoe.— Est 
sujet britannique par droit de naissance tout individu, sauf les 
enfants des ambassadeurs, qui nait dans une partie quelconque 
de Tempire britannique, ou sur un navire britannique en pleine 
mer, m^me d'un p^re dtranger ; et aussi celui dont le pdre ou 
Taieul paternel est sujet britannique, quoiqne nE lui-m§me en pays 
stranger. 

5. De l'aoquisition de la nationality anqlaise par un fait 
posT^RisuR k la naibsanob. — LIbqislation anqlaise. — L'^ti'an- 
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g^re devient Anglaise par le fait de son manage avec un sujet 
britaoDiqne, et la femme, sujette britannique, qui se marie avec an 
€ti*anger, devient sujette du pays dont son mari est sujet. Mais, si 
eile devient venve et reside au Canada, elie peut obtenir, h, toute 
^poqne de son veuvage, an certificat de r^admission k la nationa- 
lity britannique, et sea enfants qui, pendant leur minority, y sont 
.venns rdsider avec elle sont consid^r^s comroe ayant recoavr^ la 
qaalit^ de sujeta britanniques. 

Les enfants minears d'an p^re, ou d'ane m^e veave, nataralisd, 
qui resident au Canada avec celai-la on celle-ci, sont aussi k con- 
sid^rer comme naturalises. Les enfants minears d'an p^re, ou 
d'une m^re veuve, qui a perdu la quality de sujet britannique, 
sont consid^r^s comme nationaux da pays dont leur p^re, ou lear 
m^re, est devenu le sajet, s'ils vont raider, pendant leur minority, 
dans le pays stranger oil est naturalist leur p^re, ou leur mdre. 

LEGISLATION OANADiKNNi. — Maintcuaut, comment I'^tranger 
peut-il, au Canada, devenir sujet britannique ? 

Par Tacte imperial de 1867, en vertu duquel a ^t^ cr^^e, k lear 
demande, la confederation des provinces qui composent mainte- 
nant le Canada, lee legislatures provinciales n'ont pas le droit de 
legiferer sur la naturalisation et les aabains. C'est done aux sta- 
tuts federaux qa'ii faut recourir pour s'assurer de la loi qui regit 
maintenant la mati^re. 

Le travail en est facile ; le chapitre 113 des statute revises, pi*o- 
mulgue le 4 juillet 1883, la contient tout entiere. Le caractdre 
distinctif de cette nouvelle legislation, en cela d'ailleurs semblable 
k celle introduite en Angleterre, par Pacte du 12 mai 1870, con- 
siste dans la concession du droit, en certains cas, k Textraneite, 
et dans I'abolition de la r^gle nemo potest eocuere patriam qui avait 
jasqae-l5r, ete de principe au Canada, comme elle Tavait ete en 
Angleterre jusqu'en 1870. 

II est libre maintenant, au Canada, k tout sujet britannique de 
renoncer a sa nationalite ct de transferer son aliegeance k une autre 
puissance. Dans certains cas et sous certaines conditions, de- 
tailies dans le statut et dans unl Ordre en Conseil du 29 Janvier 
1889, retranger devenu sujet britannique peut recouvrer ^a na- 
tionalite d'origine, et le sujet britannique naturalise k Tetranger 
pent redevenir sujet britannique. 

La procedure devant les tribanaux pour Tobtention de la natu- 
ralisation, on de la readmission k la nationalite d'origine, est des 
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plus simple et pea coiiteade: Tautoritd administrative n'a pas le 
droit d'y intervenir. 

Toate cette legislation— il est a peine n^cessaire de le dire^-est 
bas^e sur le principe qu'il est d'int^rdt public pour le Canada de 
faciliter la naturalisation de T^tranger et d'admettro, comme 
rdgle g^n^rale, dans les rangs dos nationaux tons ceux qui le de- 
sirent. 

Disons, sans entrer dans les details, quelles sont les conditions 
exig^es pour obtenir la naturalisation. 

EUes se r^duisent ^ trois : lo. la residence pendant au moina 
trois ans ; 2o. la prestation du serment d*alMgeance au souverain 
d'Angleterre ; 3o. Tobtention dela part du tribunal competent du 
cortificat de naturalisation. 

Les formalit^d pour la r^admission ^ la nationality d'orlgine 
sont les m§mes k pen pi-Ss quo pour Tobteution de la naturalisation 
clle-m@me. 

7. Condition de l'^tranobr au Canada. — Si reti*aDger pr^f^re 
conserver sa nationality, quel les sei'ont sa condition et sa situa- 
tion juridique ? 

8. JoniSSANCS DSS DROITS OIVILS SANS AUOONS CONDITION DK 

aisoiPROciTt. — L'^tranger jouit, au Canada, de tons les dfoits civils, 
quelle que soit la loi de son propre pays sur la mati^re. Le prin- 
cipe de la reciprocity legislative ou diplomatique est ignore. Et 
la concession de ce privilege est pleine et entidre. La loi le pro- 
tege, dans sa person ne et ses biens, tout comme le national. On 
pent ailleurs traitor Tetranger aussi bien, mais il n'est gudre pos- 
sible dele trailer mieux ; et si, comme on I'a dit quelque part, 
les lois d'un Etat quant aux etrangei*s qui se trouvent sur son 
territoire donnent la mesure de sa civilisation, le Canada — on ne 
pent le nier — a droit ill. une bonne note. 

Citons le texte m@me du statut : 

*^ L'aubain pourra recevoir, acquerir et posseder tontes sortes 
de propriete mobiliSre et immobilidre et en disposer de la m6me 
manidre, k tous egai*ds, que le sujet britannique d'origine, et Ton 
pourra heritor d'uu droit k loute esp^ce de propriete mobilidre ou 
immobiliere par representation d*un aubain, de la mdme maniere, 
h, tous egaixis, que par representation d'un sujet britannique d'ori- 
gine." 

9. Province db Qu^bko. — L'article 25 du code civil de la pro. 
vince de Quebec, promulgue avant Tecablissement de la Confede- 
ration, decrete en d'autres termes : '^L'etranger adioit d'acquerlr 
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etde transmottre k litre gratait ou on^reux: ainsi que par suc- 
cessioQ oa par testament, tous biens meubles et immeableB, de la 
m§ine mani^re que le peuvent faire les Bujets britaoDiquen n^s ou 
naturalises." et I'urticle 600 : *' L'^tranger est admis ^ suce^der 
dans la province de Qa^bec de la mSme mani^re que les sujetH 
britanniques." 

Loraqu'uQ i6tranger domicilii et r^sidant h, F^tranger y est 
d^c^e, laissant des biens dans la province de Quebec, et qu'il n'a 
pas d'h^ritier connu, sa succession dans la province est r^put^e 
vaoante si personne ne se pr^donte pour la recueillir, et un cu- 
i-ateur pent y dtre nomm^, comme dans le cas de la succession 
vacante d'un sujet. 

10. Pbovinoe d'Ontario. — Les statuts de la province d'Ontario, 
depuis 1849, contieunent une disposition identique k celle des 
articles 25 et 609 du code civil de la province de Quebec; et telle 
est aussi, pr^cis^ment, la loi actuelle en Angleterre. 

11. Application aux ^tranqkrs des lots criminilles cana- 
DiENNES. — L'^tranger, au Canada, est soumis k la loi criminelle 
du pays pour les offenses commises dans les limites territoriales, 
mais les tribunaux n'ont pas juridiction sur les crimes comrois h 
r^tranger par un stranger, quoiqu*en Angleterre les tribunaux 
aient juridiction en certains cas sur les crimes commis k T^tran- 
ger par un sujet britannique. 

Toutefois, peut 6tre poursuivi celui qui introduit au Canada ou 
y possdde des objets voles ou acquis k T^t ranger par un acte qui, 
commis au Canada, y aurait constitu^ un acte d^lictueux. 

12. Crime de trahison. — L'^tranger, au Canada, m§me de pas- 
sage seulement, doit all^geance, dans une certaine mesure, k la 
Couronne d' Angleterre, et peut y ^tre mis en accusation, le cas 
^ch^ant, pour trahison, tout comme le sujet peut I'^tre. 

13. EiaiME APPLICABLE AUX BIEK8 APPARTSNANT X DES STRAN. 

GERs. — La loi qui r^git les immeubles dans chacune des provin- 
ces est la loi provinciale, "lex rei sita?." 

Les biens meubles sont r^gis par la loi du domicile du propria- 
taire. Dans chacune des provinces cependant, c'est la loi pro- 
vinciale qu'on applique sans ^gai'd au domicile, dans les cas oh 

. il s*agit de la distinction et de la nature des biens, des privileges 
et des droits de gage, des contestations sur la possession, de la 

'juridiction des tribunaux, de la procedure, des voies d'exdcution 
et de saisie, de ce qui int^resse rordt*e public et les droits du sou- 
verain d' Angleterre. 
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14. Lois D*foAT BT DB CAPACITY. — L'^tranger, non domicilii, 
reste soumis k^ la loi de sod pays quant k son ^tat et a sa capacity ; 
s'il est domicilii, il est soumis entierement aax lois provinciales, 
relatives aax personnes. 

15. DbS ^TRANQEaS TtuOlHS DANS LBS TBSTAMBNTS.- — L*etran- 

gev est maintenant t^moin idoine d la confection d^ua testament 
soit authentique, soit en conformity des lois anglaises. 

16. Db la b^qlb locus regit actum. — La r^gle ''locus regit 
actum " fait g^n^ralement loi. Mais, dans les provinces de droit 
anglais, on confond la capacity et T^tat des peraonnes aveo la 
forme des actes, et on met sut* le m§me pied les formalit^s pro- 
bantes et les formalit^s habilitantes. Bt dans ces provinces, la 
transmission d'immeubles par testament ne pent se faire que sui- 
vant la forme reconnue par la legislation locale. 

17. Db l' action bn jcjsticb. — Toute society, corporation ou 
personne dUment autoris^, k I'^tranger, k ester en jugement — 
d^cr^te Tart. 14 du Code de proe^ure civile (Quebec) — pent ex- 
ercer cotte faculty devant tout tribunal de la province : et toute 
personne qui, par la loi d*un pays Stranger, a droit de representor 
une personne qui y est dec^de^, ou qui a fait son testament lais- 
sant des biens dans la province, pent egalement ester en jugement 
devant les cours provincialos on cette quality. Tel est aussi le 
droit commun dans les autres provinces. 

18. Db la pbopri&t^ dbs mines. — Une disposition sp^ciale de 
la loi sur les mines et I'exploiiation minidre dans la province de 
Quebec, r^pet^e dans la loi sur les societds de construction, met 
retrauger sur Ic m^me pied que le sujet britannique pour les 
fins de ces lois. II en est ainsi dans les autres provinces. 

19. Dbs iiTRANOBRs experts ou ARBiTRBS. — ^L'^traugcr pent 
§tre expert ou arbitre. 

20. iNGAPAGlTiS DONT LES STRANGERS 80NT FRAPPiS. — PaSSOns 

maintenant aux incapacitds legates dont est frapp^ Tetranger, et 
il quelques lois particuli^res qui le r^gissent. 

21. Inoapaoit^s pour lbs Strangers d'etre jur^s. — ^L'etran- 
ger ne pent dtre jurd ni au civil, ni au crimiuel. Il n'a plus le 
droit, que lui conf^rait un statu t anglais de 1355, de demander 
au criminel, un jur4 compost moiti^ d'^trangers et moiti^de sujets 
britauniques. 

22. De la caution judicatum solvi. — 11 doit, s'il n'est pas r^si* 
dant, la caution "judicatum solvi," que son adversaire soit stran- 
ger ou non, sur toute action ou instance en justice intents ou 
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poarsaivie par lai. II en est de mdme pottr tout snjet britan- 
nique non r^sidant. 

23. CoMP^TSNCB.^-^' Disposition analogue 4 celle de Tart. 14, 
**C. oiv. fran9ais."-— Dans la province de Quebec, T^ti-anger, 
qaoique non r^idant, pent, en verta de Tart. 27 da Code civil, y 
dtre assign^ pour I'exdcution des obligations qu'il a contract^es 
m^me en pays Strangers, s'il peut^tre louche par la citation dans 
la province* C'est lA,-won le voit, — rartide 14 du Code fran9ais, 
moins la restriction que ['obligation ait ^t^ conti*act^e envers un 
national. Le droit au " capias ad respondendum," dans la pro- 
vince de Quebec, n'existe pas pour une dette contraci^e en dehors 
de la province. 

24. Ds LA TUTKLLE OONFi^R^E X DES 6TRANQBB8. — DaUB Unc CaUBC 

d'O'Meara c. MacCleverty, I L. C. J. 195, il a ^t^ d^cid^ qu'un 
stranger ne pent intenter une action en destitution de tutello 
dans la province de Quebec : et, dans une cause DnscoU c. 
G'Bourke, M. L. R, 1 S. C. 311, qa*un dtranger ne pent y gtre 
nomm^ tuteur ou cuititeur. Mais la l^galit^ de ces deux decisions 
est douteuse. II semble qn*il faudrait, du moins, en restreindre 
Tapplication aux strangers non r^sidants. 

25. De la caution jddiciaibe. — L'^tranger non domicilii ne 
peut dtre caution judiciaire. 

26. De la propri£t£ des navires britanniques.^ — L'^tranger 
ne peut 6tre propri^taire d'un vaisBcau britannique. 

27. De l'exercice des fonctions et charges publiques.-^II 
ne peut exercer aucune charge publique ni voter d. aucune Elec- 
tion, soit municipale, provinciale on fi^d^rale. II a quality pour 
contester la validity d'un rdglement municipal sour les conditions 
exig^es du national ; mais il n*est pas admis k contester, par quo 
warranto ou autrement, TElection d'un maire ou d'un conseiller 
municipal. II ne peut dti*e avocat ni notaire. 

28. Du SERVICE MiLiTAiRE. — II uc fait pas partie de la milice, 
mais peut cependant y dtre appelE dans le cas d*une 'Mevde en 
masse." 

29. De la PROPBi^Ti intellegtuelle. — II ne peut pas obtenir 
le droit d*auteur, sHl est domicilii k T^tranger, et s'il n'existe pas 
entre son pays et I'Angleterre un traits concernant la propri^tE 
litt^raire et artistique. A part cette I'ostriction, il est sur la 
m§me ligne que le sujet tant qu*aux droits patrimoniaux Intel- 
lectuels. 

30. Dv DROIT DE p£ghb. — La peche par les navires strangers 
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est r^gie par un statut special, 1e chapitre 94 des statuts revises 
du Dominion. 

31. Dm LA NATIONALITY DES DIBBCTBUBS DB SoOf^T^S. — La 

majority des directeurs d'aue compagaie & foods social incorpor^e 
par an statat f kl^ral, oa do la province de Quebec doit 6tre 3oai- 
pos^e de perHonnes r^sidant aa Canada et sujettes britanniques. 
Mais pour une compagnie incorpor^e par iettres patentes sons le 
grand soeau da Canada il n*est pas exig^ que la majority des 
directears soit composee de sujets britanniqaes. Cette distinc- 
tion entre ces deux classes de compagnies ne semble pas avoir sa 
raison d'dtre, et ne se troave probablement dans la loi que par 
inadvertance. On la rencontre cependant dans les statats ana- 
logues de la province d'Ontario. 

32. Da la NAVIGATION DANS LBS BAUZ DU CANADA. — LoS Sta- 

tats f^d^raaz concernant la navigation dans les eaaz da Canada, 
et Tengagoment et desertion des matelots, contiennent des dispo- 
sitions sp^ciales sur les navires et les matelots strangers. 

33. Db l'ex£oution dbs jugbubnts Strangers. — Un juge- 
ment Stranger n'est pas exdcutoire : il donne simplement an droit 
d'action. Dans la province de Quebec, le d^fendear peut plaider 
sur une telle action^ outre toas les moyens survenas depais le 
jugement, tout ce qu'il a plaidd ou aurait pa plaider sar raction 
originaire. La preuvo des jugements strangers y est r^glee par 
I'article 1220 da Code civil. Le chapitre 61 des statats revise 
d'Ontai-io et le staiut f<$d^ral, 56 Vic, ch. 31, contiennent aussi 
des dispositions sar le sujet. 

34. Qubstions db droit international en matcI^bb de pro- 
otodRB. — Une instance pendante d. I'^tranger n'aatorise pas au 
Canada un plaideur h, exciper de la litispendance. 

La maxime ** Ignarantia juris non excusat ** ou " nal n'est cens^ 
ignoror la loi," n'a pas d'application ^ regard de la loi ^trangdre. 

Celui qui invoque les dispositions d'une loi dtrangdre doit en 
faire la preuve ; en Tabsence de cette preuve les tribunaux pr^su- 
ment que la loi ^trangdre et la loi locale sont identiques. 

Un statut f^d^ral (ch. 140 des statute revises) permet k un tri- 
bunal stranger de faire entendre dea t^moins au Canada dans cer- 
tains cas devant les tribunaux provinciaux. 

35. De l'expulsion et de l'extradition des Strangers. — 
Le droit d'expulsion du lerritoire par I'autorit^ administrative 
n'existe pas au Canada. Mais Textradition des criminels, en cer- 
tains cas, y est autoris^e comme en Angleterre. 
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36. Les crimes gommis X bobd des nayires britanniques on 
iT&ANOERS. — En vertn da droit public anglais, en vigueur au 
Canada, an navire britanniqne en pleine mer est cens^ faiie partie 
dn territoire national, et un Stranger qui com met un crime k bord 
d*an tc] navire peat dtre mis en accusation dans toute partie de 
1* empire oil il est arr§t^. 

. Les Cours n'ont pas juridiction sUr an Stranger qui commet an 
crime k bord d'un navire stranger en pleine mer; mais elles 
ont juridiction si le crime est commis en dedans d'une lieue ma- 
rine des c6tes da Canada, mSme par an stranger k bord d*un 
navire i^ti*anger. 

37. Conclusion. — II serait sans utility pratique d'entrer, pour 
le moment du moins, dans de plus grands details. Cet expose, 
tout Bommaire qu'il soit, couvre, croyons-nous, les points les plus 
saiilants de la legislation canadienne sur la mati^re. Nous avions 
cru d'abord qu'un aper9U de la constitution actuelle du Canada et 
de ses lois organiques y aurait trouv^ place. Mth lo sujet nous 
apparait comme entidrement distinct, et nous y renonyons. Dire 
la loi soil civile, Hoit constitutionnelle, qui gouverne le national, 
— autre que celle relative 4 la mati^re,— n'entre pas, de fait dans 
le cadre d*ane analyse des lois exclusivement applicables aux* 
strangers. 

Henbi-Elz^ar Taschireau, juge k la Cour supreme du Canada. 
{Extrait du Journal du Droit International Privi^ Paris). 



GENERAL NOTES. 



The Ex-Home Secretary. — The promotion of Mr. Henr}^ 
Matthews to the peerage is an unexpected incident in a c-areer 
which, owing to the eminent position he once occupied in the 
forensic arena, has always possessed a considerable interest for 
members of the Har. It is nine years since he left the Courts to 
preside at the Home Department, and six of the years were 
spent in office. His official career was somewhat marred by 
misfortune. The famous Cass Case was used as a weapon against 
him, and his decinion.in the Crewe Murder Case, in which he 
reprieved one of the brothers charged with the murder of their 
father and allowed the other to suffer the extreme penalty' of 
the law, was attacked on the score of inconsistency. His 
appointment to the Home Office, which was generally attributed 
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to the inflaeDce of Lord Bandolph Churchill, followed immedi- 
ately apon his election as the member for East Birmingham in 
1886. He had not sat in the House of Commons for twenty 
years, his former constituency having been the Irish borough of 
Dungarvan, which he represented in the Liberal interest. Not 
long before his appointment as Home Secretary he attracted 
public attention by his brilliant speech in the Dilke Divorce Case. 
— Law Journal. 

The Attornkt GrSNBaAL in thb New Administb vtion*. — Sir 
Bichard Webster, Q.C., has been appointed Attorney- 
General. This is the third time the honour has been conferred 
upon him. He was first chosen as the first law officer of the 
Crown in 1885. The distinction was due entirely to his eminent 
position at the Bar, for he had not a seat in the House of Com- 
mons at the time, and had not rendered his party any exception, 
al service in the political world. The second occasion on which 
he became the head of the Bar was on the formation of the 
Conservative Administration in 1886, and he held the office for 
the unusually long period of six years. His tenure of office was 
distinguished, among other things, by his appearance before the 
Farnell Commission on behalf of the Times, His career has 
been singularly rapid. The son of Mr. Thoma.s Webster, Q.C., 
he was born fifty-two years ago, and was educated at Charter- 
house and at Cambridge. At the university he was distinguished 
as an athlete as well as a scholar, and he continues to take an 
interest in the athletic world. He was callei to the B:ir at 
Lincoln's Inn in 1868, and ten years later the honor of silk was 
conferred upon him. The interval between his call and his 
appointment as Queen's Counsel is the shortest on record. From 
1872 to 1874 he was ^ tubman ' of the Court of Exchequer, and 
from the latter year to 1878 he held the office of 'postman.' 
Within seven years of becoming one of Her Majesty's Counsel 
he was made chief legal adviser to the Crown. He represented 
the Isle of Wight in the late House of Commons. He is a mem- 
ber of numerous scientific and other societies. One of the high 
est tributes paid to his eminent position at the Bar was when he 
was chosen by the late Government to appear with Sir Charles 
Russell on behalf of England at the Behring Sea Arbitration in 
Paris. — lb. 
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CURRENT TOPICS. 

The infrequency of serious crime in this province has 
hitherto afforded some cause of congratulation. In the 
present year the record is not so satisfactory. In Quebec, 
as well as in Ontario, the list of capital oflfences has been 
unusually full. Attempts to defraud insurance com- 
panies were the motive in some of these cases, as, for 
example, the Hendershott case, in which a young man 
was brutally murdered for the sake of the insurance on 
his life. Greater care on the part of insurance companies 
in refusing to insure for amounts wholly out of propor- 
tion to the insurer's interest in the life would remove the 
temptation to commit crimes of this kind. It must fur- 
ther be remembered that some of the most notable crimes 
ever disclosed in Canada were committed by newly 
arrived immigrants. A distant land seems to hold out a 
temptation to the parents of a troublesome son, as a 
method of relieving their home from disturbance, but 
such an arrangement does not often result to their satis- 
faction. 



The accumulation of reported decisions in the United 
States may be judged from the fact that one law publish- 
ing house has issued a notice of a ** National Case-law 
Warehouse," in which " reports of 150,000 late decisions 
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by the highest state and federal courts " are kept stored. 
*' If yon want any one of these, yon can have it at a 
moment's notice." 



At the annual dinner of the Harvard Law School Asso- 
ciation there were, as usual, some pithy and interesting 
sayings. Mr. Justice Holmes remarked : '' Learning is a 
very good thing. I should be the last to undervalue it. 
But it is liable to lead us astray. The law. so far as it 
dei)ends on learning, is indeed, as it has been called, a 
government of the living by the dead. To a very con- 
siderable extent, no doubt, it is inevitable that the living 
should be so governed. The past gives us our vocabu- 
lary and fixes the limits of our imagination. We cannot 
get away from it. There is, too, a peculiar logical plea- 
sure in showing, in making manifest, the continuity be- 
tween what we are doing and what has been done before. 
But the present has a right to govern itself so far as it 
can ; and it ought always to be remembered that historic 
continuity with the past is not a duty — it is only a neces- 
sity. I hope the time is coming when this thought will 
bear fruit." 

Pursuing the same theme, the learned judge added : 
" An ideal system of law should draw its postulates and 
its legislative justifications from science. As it is now, 
we depend upon tradition or vague sentiment, on the 
fact that we never thought of any other way of doing 
things, as our only warrant for rules which we enforce 
with as much confidence as if they embodied a recorded 
wisdom. What reasons of a different sort can any one 
here give for believing that half the criminal law does 
not do more harm than good ? Our forms of contract, 
instead of being made once for all, like a yacht, along 
lines of least resistance, are accidental rulings of early 
nations, concerning which the learned dispute. The 
Italians have gone to work upon the notion that the 
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foundations of the law ought to be scientific. If our 
civilization is not destined to an eclipse, I believe that 
the regiment or division that follows us will carry that 
flag." 

On the same occasion Mr. Joseph H. Ohoate referred to 
his early acquaintance with Prof. Parsons, while the lat- 
ter was a professor of the Law School. " It was his 
maxim of life," he said, " which I have always endea- 
vored to follow, that it was the duty of every lawyer to 
get all the entertainment possible out of his work as he 
went along ; and whether in his lectures, in social con- 
verse, in court, wherever he was, he had a most delight- 
ful way of saying things, which impressed themselves as 
uttering the foundation principles of the common law 
upon the minds of the hearers in a way that I, for one, 
have succeeded in carrying away through a long profes- 
sional career." 

Dr. Chaffee, in an article in the Medico-Legal Journal 
(New York), is very severe upon trumped-up cases of 
damages against railway companies. " When we read of 
solid through express trains," he says, " being held up by 
masked men, we say that it requires a strong nerve ; but 
when a nervous and hysterical woman, who has been 
shaken up a little and frightened in a collision, combines 
with medical and legal quacks, and proceeds to hold up 
a corporation for from twenty to forty thousand dollars, 
for an alleged injury, we cannot think that her nervous 
system is as badly shattered as she would have us be- 
lieve. She is a fit subject for the expert examiner, and 
objections on the score of exposure of person in her case 
would amount to about zero. It is not an over-estimate 
to place the losses of railways in damage cases by mis- 
carriage of justice at millions of dollars." It may be 
remarked that by an amendment passed last year by the 
Legislature of New York, it is now law that ** if the 
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party to be examined shall be a female, she shall be 
entitled to have such examination before physicians or 
surgeons of her own sex," — which opens a field for med- 
ical women. 

SUPREME COURT OF CANADA. 

Ottawa, 6 May, 1895. 
Quebec] 

Holland v. La Caisse d'Eoonomie de Notbe-Damb de QuIbbo. 

Debtor and creditor — Loan by Savings Bank-^Pledge of securities 
' as collateral^ Letters of credit— Validity of loan — Obligation 
to repay— Nullity— Public order— Arts. 989, 990, CC, R.8.C. 
c. 122, s. 20. 

L. borrowed a sura of money from La Caisse d'£conomie, a 
Savings Bank in Quebec, giving as collateral secarity letters of 
credit on the Government of Quebec. L. having become insol- 
vent the bank filed a claim with the curator of his estate for the 
amount so loaned, with interest, which claim the curator con- 
tested on the ground that the bank was not authorized to lend 
money on the security of letters of credit which were not secur- 
ities of the kind mentioned in sec. 20 of The Savings Bank Act, 
RS.C. c. 122, and the loan was, therefore, null ; and that it was 
a radical nullity, being contrary to public order, and the repay- 
ment could not be enfoi-oed. Arts. 989, 990 C. C. The Superior 
Court dismissed the contestation, and its judgment was varied 
by the Court of Queen's Bench which held that the bank could 
not recover interest on the loan. 

Beld, affirming the decision of the Court of Queen's Bench 
(Q. R. 3 Q. B. 315), that assuming the loan to have been ultra 
vires the borrower could not avail himself of its invalidity to 
repudiate his obligation to pay his debt, nor could his creditoi-s; 
that a contract of loan and one of pledge are so far independent 
that the one may stand and the other fall ; and that the contestp 
ation was rightly dismissed. 

Aeldy also, on cross-appeal, reversing the decision of the Court 
of Queen's Bench, that the bank was entitled to interest on its 
claim as well as to the principal money. 

Appeal dismissed with coats and crosQ-appeal allowed with 
costs. 
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I>rouin, Q.C.y for the creditors, appellants. 
LangeUer, Q.C., and Fitzpatrick, Q,C,, for La Caisse d'Economie, 
respondents. 



6 May, 1895. 
Baksr v. MoLblland. 

QUSBBO.) 

Construction of deed— Sale of phosphate mining rights — Option to 
purchase other minerals found while working— Transfer of rights 
— Ambiguity. 

M. by deed sold to W. the phosphate mining rights in certain 
land, the deed containing a provision that " in case the said par- 
'' chaser in working the said mines should find other minerals of 
" any kind whatever he shall have the privilege of buying the 
•* same from the said vendor or representatives by paying the 
" price set upon the same by two arbitrators appointed by the 
*' parties." W. worked the phosphate mines for five years and 
then discontinued it. Two years later he sold his mining rights 
in the land which, by various conveyances, were finally trans- 
ferred to B, each assignment purporting to convey " all mines, 
*^ minerals and mining rights already found, or which may here- 
" after be found " on said land. A year after the transfer to B, 
the original vendor granted the exclusive right to work mines 
and veins of mica on said land to W. & Co., who proceeded to 
develop the mica. B. then claimed an option, under the original 
agreement to purchase the mica mines and demanded an arbi- 
tration to fix the price, which was refused, and she brought an 
action against M. and W. & Co., to compel them to appoint an 
arbitrator, and for damages. 

Held, affirming the decision of the Court of Queen's Bench, 
that the option to purchase other minerals could only be exer- 
cised in respect to such as were found when actually working 
the phosphate, which was not the case with the mica as to which 
B. claimed it. 

Held also, that any ambiguity in the agreement granting the 
option must be interpreted against the pui*chaser. 

Appeal dismissed with costs. 

MeDougall, Q.G.y for the appellants. 
Aylen for the respondents. 
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6 May, 1895. 
Ontario.] 

Babthel v. Scotten. 

Deed conveying land — Description — Patent ambiguity — Legal 
maxims — Bes magis valeai quam pereat — Verba fortius acci- 
piuntur contra proferentem — Intention of parties 

Land was convoyed by the i'ollowing description : — " All that 
'' certain tract or parcel of land sitaate^ etc., being part of 

" lot 43 commencing in the southerly limit of said lot 43, 

'^ at a distance of 20 feet from the water's edge of the Detroit 
** Eiver, thence northerly parallel to the water's edge 208 feet, 
'' thence westerly parallel to the said southerly limit 600 feet, 
(^ more or less, to the channel bank of the Deti*oit Elver, thence 
'* southerly following the channel bank 208 feet, thenve easterly 
'^ 600 feet more or less to the place of beginning." In an action 
of ejectment for land alleged to be covered by this description, 
in which the point of Commencement was difficult to ascer- 
tain : — 

Held, reversing the decision of the Court of Appeal (21 Ont. 
App. B. 569), King, J., dissenting, that the construction of the 
description did not depend upon the terms of the patent of said 
lot 43 ; that it must be construed by the terms of the instrument 
alone read in the light of surrounding circumstances tending to 
explain it, even if such construction should make the grantor 
purport to convey more than he had title to ; that the maxim res 
magis valeat tjuam pereat does not authorize a construction con- 
trary to the plain Intention of the parties; and that the maxim 
verba fortius accipiuntur contra proferentem cannot be applied to 
explain away a patent ambiguity. 

Appeal allowed with costs. 

Armour, Q.C, for the appellants. 

McCarthy, Q»C,, and Nesbitt, for the respondent. 



6 May, 1895. 
King v. Evans. 
Ontario.] 

Mill — Construction of devise — Devise for life, remainder to issue " to 
Iwhi in fee simple'' — Rule in Shelley's case — Intention of test- 
ator, 

A testator by the third clause of his wi!l devised land as 
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follows : — " To my son James for the fall term of his natural life 
and from and after his decease to the lawful issue of my said son 
James to hold in fee simple." The will then provided that in 
default of issue the land should f^o to a daughter for life with a 
like reversion to issue, failing which to hrothei-s and listers and 
their heirs. Another clause was as follows : — " It is my inten- 
tion that upon the decease of either of my children without 
issue if any other child be then dead, the issue of such latter 
child (if any) shall at once take the fee simple of the devise 
mentioned in the second and third clauses of this my will." 

Held, affirming the decision of the Court of Appeal (21 Ont. 
App. R. 519), which reversed that of the Divisional Coui't (23 O. 
B. 404), that if the limitation had been to the heirs general of 
the issue, the son, James, would have taken an estate tail accoi*d- 
ing to the rule in Shelley's Case ; that the woi-d " issue,*' though 
primd facie a woi*d of limitation and equivalent to " heirs of the 
body/' is a more flexible term than the latter, and more readily 
diverted by force of a context or superadded limitations from its 
primd facie meaning ; that the expression ^' to hold in fee simple " 
is one of known legal import, admitting of no secondaiy or 
alternative meaning, and must prevail over the fluctuating word 
" issue *' ; and that efl'ect must be given to the manifest intention 
of the testator that the issue were to take a fee. 

Appeal dismissed with costa. 

Armour, Q.C., and McBrayne for the appellants. 

Nesintt, Q.C., and Bicknell for the respondents. 



WnCHES. 
The Clonmel Witch-Burning Case, which terminated last week in 
the principal participators in this orgy of revived medievalism 
being sentenced to periods of from twenty years* penal servitude 
to six months' hard labor, will be, we hope, the last chapter — so 
far as this country is concerned — in a truly lamentable and dis- 
graceful history. For the existence of witches, stmng, if nega- 
tive, authority is to be found in the Mosaic precept, ** Thou shalt 
not suffer a witch to live," and we all know how this dictum 
influenced the views not only of Sir Matthew Hale, but of Sir 
William Blackstone, who lived a century later, and ought to have 
known better. It did not ssoem to have struck either of these 
sages that the gradual evolution of a higher to a lower state of 
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civilization, which commenced under the Israelitish leader, may 
both have produced forms of mental disease, and have created a 
necessity for rigor in the treatment of them, which have since 
disappeared. But there is something to be said both for the 
prevalence in the eighteenth century, and the flickering survi- 
val to the end of the nineteenth, of belief in witchcraft. For 
long after the Mosaic dispensation was over, scientific men, 
legislatures, and judges vied with each other in their efforts to 
keep it alive. Look at the facts stated in Calmeirs "De la 
Folie," and in Michelet*s "La Sorci^ro*' of the Middle Ages; 
we see also Pope Innocent VIII. issuing bulls for ** the discovery 
and burning of witches; '* look at the wholesale massacres (dis- 
posing of at Geneva 500 wretches in three months) of witches 
on all parts of the Continent in the fifteenth century ; and who 
can wonder that a creed with so much confidence in ilbclf caused 
the perpetration of these acts of persecution and hideous cruelty 
for the purpose of emphasizing its supremacy ? It held its own 
amongst the upper classes in England till the beginning of the 
present century , and can any human being say that there is no 
onger some excuse for its survival among an ignorant peasantry 
in the example of their betters ? Though it may be a duty to 
punish for the excesses, does it lie in the mouth of a generation 
which has believed in planchette, in spiritualism, and in the 
" prophetic religions," in spite of the Bridgewater Agapemane 
Case, and the still worse fraud of the itinerant seer who induced 
— ^with results which may be imagined — seven credulous young 
women to accept the view that they had been assigned to him 
by heaven for his spiritual comfort, to upbraid the Irish peas- 
antry for their faith in witchcraft ? In all seriousness, however, 
it is satisfactory to find that the Clonmel outbreak has been 
sternly dealt with. Sir Matthew Hale said that ^* he made no 
doubt there were such creatures as witches *' in 1665 ; Sir Wil- 
liam Blackstone, in 1*765, wrote " that to deny the possibility— 
Day, the actual existence — of witchcraft and sorcery is flatly to 
contradict the revered Word of God in various passages of the 
Old and New Testaments," and, in 159*7, James the Sixth of 
Scotland, in his treatise on ** Demonology," proceeded as fol- 
lows : " Witches are not generally melancholic ; but some are rich 
and worldly wise, some are fat and corpulent, and most part are 
given over to the pleasures of the flesh ; and, further, experience 
daily proves how loath they are lo confess, without torture, 
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which witnessethe their guiltinease." Perhaps there was in 
Clonmel some lingering belief that the conceptions of witchcraft 
embodied in these passages were still authoritative. It is just 
as well that the illusion has now been dissipated.— Lat/; Journal 
(London), 

PETTY PERJURY: 

The Law Journal^ in reviewing an article by Judge Chalmers 
on *' Petty Perjury," remarks : — " Everyone who is oven super* 
ficially acquainted with the ordinary course of proceedings in 
our Courts is familiar with the lamentable pestilence of false 
swearing which infects them. It is an evil of the first magni- 
tude, but, so far, our logislatoi*s have treated it as being no more 
amenable to treatment than the blot of original sin. Judge 
Chalmers makes a practical suggestion. Talcing the position that 
many perjuries are in themselves small affairs, such offences may 
be properly treated by a small punishment, and he advocates the 
creation of a class of * petty perjury ' to be dealt with summarily 
by a magistrate. * The point I wish seriously to insist on is that, 
in the case of a crime like perjury, the certainty of punishment 
is far more important than its severity. The probability of get- 
ting fourteen days* hard labour within a week's time at the 
nearest Police Court would be far more deterrent than the bare pos- 
sibil ity of a long sentence at the next assizes.' Whether a moralist 
would agree to distinguish the guilt of perjuries by the harmful- 
ness of the ends to which they were addressed^ and whether even 
a law-maker, with his rough and practical methods, could safely 
adopt the criterion suggested, may be doubted ; but there can be 
no question that the judge's other proposal for classifying the 
offences accords with the general opinion upon the matter. A 
witness who under pressure blurts out the first lie which occurs 
to him is less guilty than one who deliberately concocts and 
repeats a false tale. And ^ an unfaithful wife who denies her 
guilt uses perjury as a weapon of defence,' and she merits far 
less punishment than ^ the hired witness who falsely swears away 
the reputation of an innocent woman.' The testimony of so 
experienced an observer as Judge Chalmers, who has been judi- 
cially employed not only in the important County Court district 
of Birmingham, but in India and at Gibraltar, to the terrible fre- 
quency of perjuries, both potty and serious, in the witness-box, is 
very remarkable, and it merits the grave consideration of Gov- 
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ernraent. * I certainly think it is harder to get at the tralh in 
an English County Court/ he declares, * than it was in a North • 
West cutehery.' And he adds, ' I took a note of a hundred con- 
secutive cases for less than £20 tried before me at Birminghaoi. 
I found there was hard cross-swearing in sixty-three. Of course 
there is much hard, swearing which is not perjury/ but 'after 
making all allowance for hard swearing which is not perjuiy, 
there remains a terrible residuum of wilful and corrupt perjury, 
which urgently calls for a remedy if the administration of justice 
is not to be reduced to a farce.' The expreision here employed 
is by no means adequate. If the orders of a Court are so infected 
by false testimony as to be as often wrong as right, or to anything 
like that extent, the administration of justice is not a ' farce/ but 
an outrage, and the sooner the Courts are shut up the better. 
Bad as matters are, however, they have not reached so terrible a 
pitch as that. No one doubts that the truth is very generally 
arrived at in the result, and, although we should agree with 
Judge Chalmers that the administration of the oath is nowadays 
very often an * irreverent farce,* we see no ground for thinking 
that it is more difficult than at any former period to determine 
issues of fact. With the proposal that the judge should deal 
with perjury committed before him as a contempt of Court, 
Judge Chalmers will have nothing to do ; and in this he shows 
the sound sense which characterises the whole of his article. 
Apart from the great and necessary safeguard which the concur- 
rence of two independent tribunals constitutes, the judge who tries 
the cause in which the perjury is committed is not, at the 
moment, a fair judge of the offence. * There is a good deal of 
human nature in most judges, and a judge is naturally annoyed 
when he discovers an attempt to deceive him and to make him 
do injustice in a case he is trying.' Besides, the liberty of men 
and women is not to be disposed of in the mood or the hurry 
which a press of business introduces, at least in County Courts, 
into the determination of small debt cases. *We have no time 
to do things regularly/ a very capable London County Court 
judge recently said, in answer to a lemonstrance from the Bai\ 
This is perfectly true, and it constitutes a final objection to the 
exercise of criminal and civil jurisdictions concurrently and con- 
temporaneously. If the procedure for the prosecution of petty 
perjury were made simple, easy, and expeditious in the way the 
article proposes, it would be necessary to provide a safeguard 
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against vindictive private prosecutions. Judge Cbalmei*8 sug- 
gests that the fiat of the Attorney-General or of the Public 
Prosecution should be required, but this would be to reintroduce 
the objectionable element of delay. It would merely be a suffi- 
cient check, in the absence of such a fiat, to allow the prosecu- 
tion \^erever the judge who tried the case expressed in writing 
his opinion that perjury had been committed." 



THE LATE SIR JAMES BACON, 
We regi^t to announce the death of the Eight Hon. Sir James 
Bacon, which took place on the 1st of June. The death of Sir 
James Bacon, in his ninetyneighth year, removes the most ven- 
erable landmark of the extinct Court of Chancery. Sir James 
Bacon was a lad of fifteen years before the office of Vice- 
Chancellpr of Bngftind was created, and as to the much more 
recent office of a Vice-Chancellor of the High Court of Chancery, 
he was within five years of taking silk when the first appoint- 
ment to it was made. While a Yice-Chancellor he was also chief 
judge in bankruptcy. He was a Commissioner of Bankruptcy 
under the system in force up to the end of the year 1869, and 
thus, at the time of his death, represented in his own person high 
judicial office in two extinct systems of legal administration, the 
old Court of Chancery and the old Bankruptcy Commissions, 
James Bacon was born on February 11, 1798, being the son of 
Mr. James Bacon, then a certificated conveyancer, and after- 
wards a barrister-at-law of the Middle Temple. The late Vice- 
Chancellor entered as a student at Gray's Inn on April 4, 1822, 
having attained the age of twenty -four, and he was called to the 
Bar in his thirtieth year, after the then usual period of five 
years' study, on March 16, 1827. Mr. Bacon was in early life an 
industrious reporter and contributor to the Press, He had ob- 
tained large pmctice at an earlier date than the late Sir Eichard 
Malins, and took silk thiee years before his rival ; but they 
afterwards appeared together as competing leaders in Yice- 
Chancellor Stuart's Court ; and Sir Eichard Malins, then being a 
member of Parliament, was raised to the Bench in 1866, while 
Mr. Bacon, Q.C., remained at the Bar. In the vacation of 1868 
Mr. Bacon was offered the Commissionership of Bankruptcy for 
the London distnct. Mr. Bacon had attained the age of seventy 
yeai'fc', and the comparative letirement of the Bankruptcy Com- 
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mission was acceptable to him, although he acceded to the post 
at some loss of professional income. He was appointed on 
September Y, 1868. The unusual age which he had attained 
before reaching the Bench is marked by the fact that Vice- 
Chancellor Bacon's son, the well-known judge of the Bloomsbury 
and Whitechapel County Courts, held legal office before his 
father, having been appointed revising barrister for Middlesex in 
succession to Mr. Edmond Beales in 1866 and secretary to Vice- 
chancellor (afterwards Lord Justice) G-iifard in 1868. The late 
Sir James Bacon served for fifteen months as a Commissioner of 
Bankruptcy, and on the coming into force of the Bankruptcy 
Act, 1869 — that is to say, on January I, 1870 — became the first 
(as he was the last and only) chief judge in bankruptcy under 
that Act. In the course of the year a vice-chancellorship of the 
Court of Chancery fell vacant owing to the promotion of the late 
Sir William Jaine^ to the Court of the Lorda^ustices of Appeal, 
and Mr. Bacon succeeded to the office shortly before the Long 
Vacation of 1870. He discharged vacation business in 1870, was 
knighted on January 14, 1871, and continued the double duties 
of a vice-chancellor and of chief judge in bankruptcy. He was, 
at the time of his retirement, the oldest judge upon the Bench. 
Sir James was a great caricaturist, and when his notes were sent 
up to the Court of Appeal they sometimes disclosed very graphic 
representations of the states of fact which had impressed the 
mind of the tribunal. These were his notes in a nuisance case : 
"Plaintiffs witnesses : Stench very bad. Defendants denied it. 

Mr. H , same old arguments. Myself, same old answer." 

Sir James Bacon retired from the Bench of the High Court on 
November 10, 1886. A Jew months after this event Sir James 
Bacon confessed to Mr. Millar, one of the leaders of his Court, 
that if he had known how agreeable his leisure was to be he 
would have resigned his post long before. Sir James Bacon was 
born in London, worked in London, took such recreation as he 
allowed himself mainly in London, and attained a patriarchal 
age. It was thus of a Londoner par excellence that the late Lord 
Coleridge observed : " A man of keener intellect, of more vigor- 
ous health, both of mind and body, at ninety, I never met.'* -lb. 



GENERAL NOTES. 



The Latb Mr. Justice Stephen. — In reviewing a bio- 
graphy of the late Sir James Stephen by his brother, the Law 
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Journal says : — ** He had never had, as his biographer suspects, 
that constant practice in everyday business by which alone he 
could have ^ acquired the practical instinct which qualifies a man 
for the ordinary work of the Law Courts,* although he appears 
to have had between his call in 1854 and the time when he took 
silk in 1868 a good deal of business on circuit and at sessions, 
and both then and after his return from India to have been 
occasionally employed in a big case. * The steady gale never 
blew.' Blackstone declares that not less than twenty years* 
constant work at the Bar will qualify an advocate for judicial 
service, and in Stephen's case the twonty-five year^ of intermit- 
tent employment, interrupted by many other absorbing occu- 
pations, were not sufficient to give him the easy and confident 
touch which enables an experienced barrister of no extra- 
ordinary ability to discharge judicial functions with regular and 
competent success. His confident habit of mind, too, and even 
his strongly^held opinion that the State ought to act as guardian 
and teacher of morality, to be * the organ of the moral indig- 
nation of mankind,' as he siid, were pi'obibly hindrances rather 
than aids to him when he came to sit as a juige. He had grown 
accustomed, in his abundant journalistic labours, to express his 
opinion dogmatically and as forcibly as possible, to choose rather 
than avoid the m-mner of exproision least agreeable to his 
opponents; and often to speak with ontompt of opponents with 
whose arguments ho did not agree; and when he found himself 
in a position of authority ho could not always restrain the 
inclinations fostered by his oM habits, and not infrequently he 
met what he deemed to be undue persistency by a manner which 
was certainly overbearing. He was too much like a school- 
master on the Bench, and the fault was more unfortunate because, 
from the causes suggested above, his knowledge, if upon some 
subjects, and especially criminal law, extensive and perhaps 
unparalleled, was deficient upon some other matters falling' 
within the competency of even an undistinguished junior. He 
could not always control the indignation which his theory of 
criminal jurisprudence directed him to express in sentencing a 
criminal until the veixiict had been given, and the complaint of 
his conduct in the unfortunate Maybrick Case, made, not by reck- 
less and ignorant scribblers in the Press, but by persons who 
were aware of the facts and entitled to form an opinion upon 
them, was that he dwelt so much on the offence of adultery. 
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which was not in question, as possibly to over-influence the jury 
in regard to the crime of murder, which was. A judge must add 
to clearness of thought and power of mind qaickness of appre- 
hension and a moderate fluency of expression, if he is to deliver 
lucid and satisfactory judgments impromptu. He cannot wait, 
as a writer may, for the most appropriate or the most forcible 
word, an 1 these qualifications Mr. Justice Stephen possessed in 
small degree.** 

Lbgislation foe Inbbriatbs. — The Inebriates Bill, which has 
been introduced into the House of Lords by the Lord Chancellor 
is, in the main, a salutary measure. Of course, the clauses which 
enable the Court to send to an inebriate reformatory for a maxi- 
mum period of five years any person convicted of being drunk 
in a public place or on licensed premises if he has been more 
than once convicted of a similar offence within the preceding 
twelve months, and the Court is satisfied that he is an habitual 
drunkard, will have to be abandoned or modified. But the pro- 
visions which enable habitual drunkards to be sequestered com- 
pulsorily, raise the maximum period of detention from one to 
two yeai-s, and secure the compliance of patients in retreats with 
regulations as to work — we hope exercise will be added — are, by 
almost universal admission, necessary if the existing legislation 
as to habitual drunkards is not to be a dead letter. The scheme 
of this bill is incomparably superior to that drafted for Scotland 
some years ago by Mr. Charles Morton, late Crown agent, under 
which the jurisdiction over habitual drunkards was to be vested 
in the Commissioners in Lunacy. There was a provision in an 
old Scotch Lunacy Act enabling an inebriate (by implication) 
to confess himself a lunatic, and take the benefit of the lunacy 
jurisdiction. No inebriate ever availed himself of this privilege, 
and to yoke the jurisdiction over hiibituul drunkards to the juris- 
diction in lunacy would be sufficient to secure the defeat of the 
present measure. — Law Journal, 

Unanimity Secured.* — At a certain assize held recently in the 
South of England, the jury could not agree, and were locked up. 
After a long and animated discussion a division was taken, when 
ten were found to be for conviction and two for acquittal.. An- 
other long Jind acrimonious debate followed and eventually a big, 
burly fanner, who was leading the majority, went over to the 
diminutive individual who, with a companion, formed the minor- 
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ity, and, assuming the most aggressive attitude, said : " Now, 
then, are you going to give in ? " *' No ! " defiantly replied the 
small man. " Very well," was the answer, " then us ten will ! " 
And they did. 

Th« Long Vacation. — The Pall Mall Gazette thinks that no 
greater anomaly, no more cynical survival of the unfittest, exists 
in any civilized counti-y ; to suit the convenience of the few this 
contemptible remnant of a once widely exercised ecclesiastical 
tyranny is allowed to effectively block the legitimate carrying 
on of mercantile affairs, and to deprive Her Majesty's subjects of 
that justice for which they already pay an exorbitant price. It 
pi*oceedH to say that the Long Vacation as it exists is an unbear- 
able anomaly, and the Long Vacation Sittings an unedifying 
farce. It is a general and just complaint that work is rapidly 
leaving the Law Courts, and is being decided before lay tri- 
bunals. The remedy, however, is in the hands of the legAl pro- 
fession ; if that profession refuses to adopt the reasonable methods 
of ordinary business men, then it has only itself to thank for the 
result. 

Lawyers' Fortunbs. — The Daily Telegraph has published an 
article on lawyei-s' fortunes. The writer thinks that the aver- 
age earnings of a barrister ai-o no larger than the average in 
other callings. Three hundred pounds a year is a fair average, 
he thinks; £500 distinctly better than the average; £1,000 
very good ; and £2,000 as much as any but a very few are likely 
to win. The fortune-makers are those who gain the great prizes 
of their calling. Here are a few of them during the past five or 
six yeara: Sir Montague Edward Smith, £238,615 ; Sir James 
Bacon, £135,64?; Sir Henry Man i sty, £122,815; Sir John Mel- 
lor, £97,000 ; Baron Huddleston, £64,579 ; Lord Justice Baggal- 
lay, £64,609; Baron Bramwell, £60,954; Lord Justice Cotton, 
£59,089; Lord Hannen, £57,085; Karl of Selborne, £57,552. 
Lord Coleridge does not appear in the above selection, for his 
estate was sworn for probate at £14,455 ; but he had disposed of 
about £50,000 by settlement a few years before his death. 
County Court judges and police magistrates appear to leave for- 
tunes varying from a few thousand to fifty or sixty. Taking the 
estates of judges alone during the five or six years under review, 
the average works out at nearly £52,000 each. A list of forty- 
four solicitors* estates is also given. Excluding all fortunes 
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under £100,000, we find: John Clayton (town clerk of New- 
castle-upon-Tyne), £728,746. Joseph Maynard, £436.383 ; Chas. 
Kaye Freshfield, £256,089; Sir William Eichard Drake, £237,- 
080; Bernard Wake (Shefllold), £100,614; John Giles Mounsey 
(Carlisle), £128,038; Alfred Grundy (Manchester), £121,962; 
Kobert Edmund Melloi-sh (Godalming), £193,607 ; George Wood- 
cock (Birmingham), £113,324; George Burrow Gregory, £186,- 
307 ; Charles Bull (Bedfoi-d Eow), £133,358 ; Preston Kai-slake 
(Regent Street), £180,288; Frederick Willmott (Hawks, Will- 
mott & Stokes). £117,766; Bartle John Laurie Frere (Frere, 
Foster & Co.), £114,392 ; Edwai-d Walmisley (Abingdon Street), 
£133,240; Frederick Itid Nicholl (Howard Street), £106,057; 
William Smith (Stockport), £115,057 ; John Hope (Edinburgh), 
£145,223; Henry Ray Freshfield, £338,630, Total, £5,160,995. 
An average of forty-four estates (over and under £100,000 in- 
cluded) gives a fortune of £117,000 to each solicitor. Judging 
by these results, it pays better to be a solicitor than a barrister. 
The Law Journal, commentinsr on the above, says: " Of all the 
fallacious methods of ascertaining the prosperity of a pi-ofesbion, 
probably the most unreliable is counting the fortunes left by its 
old members. A contemporary has devoted a lengthy article to 
* Lawyers' Fortunes,* in which the wealth that was bequeathed 
is treated as the accumulated results of professional labors. Little 
value, as a matter of fact, can be attached to the figures, because 
it is impossible to tell to what extent inherited wealth is re- 
sponsible for them. During the past six ycai*s the three judges 
who left the largest fortunes were Sir &lontague Edward Smith 
(£238,615), Sir James Bacon (£135,647), and Sir Henry Manisty 
(£122,815). The three wealthiest members of the Bar were 
Mr. Frederick Calvert, C^.C. (£255,043), Mr. Edward Kent Kare- 
hike, Q.C. (£207,960), and Mr. G. S. Fereday Smith (£172,920) ; 
while the three solicitors who possessed the large^^t estates were 
. Mr. John Clayton, town clerk of Newcastlo-onTyne (£728,746), 
Mr. Joseph Alaynaixi, of Crowder & Maynard (£436,383), and 
Mr. Henry R Freshfield, formerly solicitor to the Bank of Eng- 
land (£338,630). With the exception of Sir Henry Manisty and 
Sir James Bacon, both of whom had exceptionally long careers 
on the Bench, all these rich lawyers derived the larger part of 
their wealth from sources other than their professional labors.** 
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CURRENT TOPICS AND CASES, 

The case of Reg, v. Farnborough, which came before the 
Court for the consideration of Crown Cases Reserved on 
the 2Yth of July, is an interesting and instructive ex- 
ample of the danger of meddling with the functions of 
the jury. The evidence for the prosecution was to the 
effect that the defendant drank a small quantity of milk 
(value four cents) from a churn, and did not pay for it, 
but he denied any intention of stealing. There was no 
evidence for the defence, except as to character. The jury 
were unable to agree. The chairman of the Middlesex 
Sessions, himself a Q.C., inquired whether they believed 
the evidence for the prosecution, to which they answered, 
"yes," and he then directed a verdict to be entered for the 
Crown. This was so manifestly unreasonable and illegal 
that the counsel for the Crown refused to sustain the rul- 
ing of the chairman before the Court at the hearing of 
the reserved case, and the conviction was quashed. 
Manifestly, while accepting the evidence for the prose- 
cution, the jury may have had serious and well founded 
doubts as to the prisoner's guilt. He may not have had 
the money in his pocket when asked to pay, but it might 
be quite probable that he intended to pay, or did not 
think he would be expected to pay, and that there was 
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no felonious intent. The chairman of the Sessions by 
assuming the felonious intent really ousted the jury from 
the most important part of their functions. 



A curious point arose lately in Tennessee. In that 
State a number of Seventh-day Adventists have been sen- 
tenced to terms of imprisonment and to labor in the 
chain-gang for working on Sunday. Seventh-day Ad- 
ventists, it may be stated, are a Christian sect, who ob- 
serve Saturday, or the seventh day of the week, as their 
Sabbath, and claim the xight of working on Sunday, con- 
trary to the laws of the State. For persisting in this dis- 
regard of Sunday laws several of their members have 
been fined or imprisoned in different parts of the coun- 
try. The Adventists in the chain-gang in Bhea County, 
Tenn., refused to work on Saturday, on the ground that 
their religion required them to keep the day holy as their 
Sabbath. The constitution of the State provides that no 
person shall, in time of peace, be required to perform any 
service for the public on any day set apart by his religion 
as a day of rest. The Rhea County authorities have given 
the convicted Adventists the benefit of this provision. 



Complaints of the falling off in litigation have long 
been made by the English bar. In some instances the 
decline is almost inexplicable. For example, the lists for 
the Easter sittings contained only 851 actions entered for 
trial in the common law courts, against 685 at the cor- 
responding period last year. A good many causes, prob- 
ably, co-operate to produce this remarkable decline. For 
one thing, business is more than ever carried on by large 
organizations, and conducted with a degree of care and 
skill which could not be expected half a century ago. 
These large companies are not apt to fight with each 
other about trifles, and in serious matters a difference of 
opiniou usually results i^ a compromise, Then, again, 
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attendance at the common law courts is irksome and in- 
convenient to suitors in such a vast city ; there are often 
delays, and costs are heavy. So settlement by arbitration 
is coming into fashion. Moreover, most of the questions 
which formerly led to actions at law have been settled by 
the Legislature, or by judicial decisions which have 
almost equal authority, and it is more and more difficult 
to discover any new principle in the judgments of the 
day. The times are growing harder for barristers, but 
solicitors probably maintain their ground better, the 
decline of litigation having little effect upon the most pro- 
fitable class of business, viz., that of solicitors to corpor- 
ations and large concerns, managers of estates and family 
property, and the conduct of other non-contentious busi- 
ness. When this business is divided, however, among 
the ten thousand attorneys on the roll, the share of the 
majority is probably not felt to be excessive. 



The London Law Journal notes the fact that on August 
13 Lord Esher, the Master of the Bolls, completed his 
eightieth year. '*There is little either in his physical or 
his mental qualities,'* adds our contemporary, **to suggest 
the octogenarian. His grasp of facts is as firm, his sayings 
as caustic, and his judgments as vigorous as ever they 
were. His active connection with the law covers a period 
of nearly half a century. He was called to the Bar at 
Lincoln's Inn in January, 1846. In August, 1868, he was 
raised to the Bench as a judge of the Common Pleas. His 
judicial career covers, therefore, a period of twenty-seven 
years. Eight years later he was appointed a Lord Justice 
of Appeal, and upon the death of Sir G-eorge Jessel in the 
spring of 1883, he was promoted to the office of Master of 
the Rolls. He is the oldest, but in some respects the 
youngest man on the Bench.'* 
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JUDICIAL COMMITTEE OF THE PKIVY COUNCIL. 

London, 27 July, 1895. 
Present : Lords Watson, Hobhousb and Morris, and Sir 
Richard Couch. 

La Banqub d'HooHELAOA (^defendant in Coart of fii*6t instance), 
appellant, and Jodoin et a], (plaintiffs in Court of first in- 
stance), respondents. 

Husband and wife — Endorsement of notes by wife in favor of fier 
husband, but for her own affairs — Arts, 181, 1266, 1301, 
1483. G.G. 

HsLD : — {Reversing the judgment of the Court of Queen's Bench, 
Montreal, 21 September, 1893, Q.R, 3 Q.B. 36) ;— 1. Where 
a husband, who was duly constituted his wife's attorney, by a 
power of attorney conferring on him both general and special 
powers, including the power to make and endorse promissory notest 
etc., had no means of his oivn at the time of the marriage, and 
the effects standing in his name were acquired in fact with the 
monies of hiif wife, a declaration on his part that everything 
standing in his name should be deemed to belong to ?us wife, is 
not invalid as being in contravention of Art. 1265, CO. ; and 
shares of a bank constituting part of such effects thereby became 
the property of the wife, 

2. Where a power of attorney begins by giving the husband general 

powers of administration, and then gives him specific powers to 
draw bills and make promissory notes, the specific powers are not 
necessarily limited to mere acts of administration. 

3. Where a husband, dealing as above with his wife's money, obtained 

advances from a bank on the security of promissory notes endorsed 
by him in his own name, and then in the name of the wife as her 
attorney, such advances being used to carry on a business which 
was subsequently transferred to their son, the wife is liable for 
the amount of such advances. 

4. Where a bank, without authority of justice, sells shares subscribed 

by a husband, but subse(iuently transferred by him to his wife, as 
having been paid for with her money, the wife or her heirs can- 
not complain of the informality of the sale, where it is apparent 
that under no circumstances could such shares have brought suf- 
ficitnt to discharge her obligation^ to the hank. 
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This was an appeal from a jadgment of the Quebec Coui*t of 
Queen's Bench dated September 27, 1893 (Q.E., 3 Q.B. 36), re- 
versing a jadgment of the Superior Court (Q.R., 2 S.C. 276), 
which had dismissed an action instituted by Jodoin et al. against 
the Bank d'Hochelaga, to recover from the bank one hnildred of 
its shares. 

Mr, Edward Blake, Q.O., and Mr. Fred. L. Beique, Q.C. (of 
the Canadian Bar), appeared for th^ appellants, La Banque 
d'Hochelaga ; Mr. B. W. Macleod Fullarton, Q.C, and Mr, 
Beginald Talbot appeared for the respondents, Jodoin et al. ' 

It appears that in November, 1887, the respondents sued the 
appellants for the above named 100 shares in the appellant bank 
or their value, and for the sum of $1,310 for accrued dividend and 
intei*est thereon after allowing for a set-off on a note for $2,000 
and interest thereon, which they admitted to be due to the ap- 
pellants. They alleged that the shares for which they sued were 
the property of Dame Marie H^l^ne Jodoin. 

The appellants specially pleaded thai the shares had been sub- 
scribed and paid for by the late Amable Jodoin, husband of the 
said Dame Marie Jodoin, and conveyed by him to her, and that 
such conveyance was null and void, as contrary to Article 1483 
of the Civil Code. They claimed also that the part of the divi- 
dends and interest was barred by prescription. They further 
pleaded that Dame Marie Jodoin, acting by her husband, duly 
authorized by power of attorney, made a promissory note for 
$2,000, which amount with interest was still due ; that Dame 
Jodoin had similarly, through the procuration of her husband, 
endorsed and made over to the appellants for value received seven 
other promissory notes ; and that there was due to the bank at 
the time of the institution of the action the sum of $25,883 for 
principal, interest and expenses on the said notes, which debt 
Dame Jodoin had often acknowledged and promised to pay. The 
appellant bank claimed, therefore, that they had a right of lien 
and retention on the said shares for the payment of the amounts 
of the notes, whether the shares were the property of Dame 
Jodoin or her husband. 

The respondents, who sued as the executors of the will of Dame 
Jodoin, pleaded in reply that the shares had never been the pi-op- 
erty of the husband, as Mr. Jodoin had in reality subscribed for 

* The note uf argumoDi is tnken from the London Tiine^' Liiw Report. The judgment 
\» from the official text. 
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the sharoB for his wife and paid for them with her money. They 
contended that there was no prescription, as they had admitted 
their liability for the sum of $2,000 on the first note. They 
denied the husband's responsibility for the other notes except for 
one of $737, on which $345 had been paid on account. 

Mr. Justice Pagnuelo, sitting in the Superior Court, delivered 
judgment on March 15th in favor of the bank. He found that 
Mr. M. H. Jodoin w&s liable to the appellants for the amount of 
the notes, and as that amount far exceeded the value of the shares 
in question, the respondents had no interest in questioning the 
appellants' appropriation of them. He accordingly dismissed the 
action, with costs. 

On September 27th, 1893. the Quebec Court of Queen's Bench 
(Appeal side) reversed this judgment, holding that Dame Jodoin 
had always been the owner of the shares, and that there was no 
proof that the late Mr. Jodoin had ever been authorized to en- 
dorse the notes. The appellants were qi*dered to deliver to the i*e- 
spondents the 100 shares, or the par value, with interest from the 
date of judgment, with the reserve to the respondents of the right 
to claim accrued dividends, and with reserve to the appellants of 
their recourse for the recovery of any balance which might be 
due to them on the sum of $2,000 and $393 after compensation by 
the dividends. 

The appellants submitted that the judgment was erroneous and 
ought to be reversed, and Mr, Blake commenced the argument on 
their behalf, asking for the restoration of the judgment of the 
Superior Court. He said that the fir^t point of contention upon 
which his clients insisted was that the shares, which were trans- 
ferred by the husband to the wife, were not lawfully or effectually 
transferred, for under the Civil Code of Quebec, Article 1265, 
there could be no gift between spouses, and by Article 1483 there 
could be no sale from one spouse to another. 

Mr, BlakCy resuming his argument on behalf of the appellants 
at a subsequent sitting, said the evidence enabled him to main- 
tain that in the transactions with the bank Mr. Jodoin acted as 
the authorized atrent of his wife. The real question was whether 
the wife could be held to be liable for the notes which the bank 
discounted for Mr. Jodoin. \ly a power of attorney which Dame 
Jodoin gave to her husband, the latter was expressly authorized 
to buy and sell stock and draw notes for the purpose of receiving 



THE hRGJLL HEWS. 24? 

money. He woald point oat to their lordships, firat of all, that 
'the husband had no means of his own, bat the wife, on inheriting 
her brother's estate, had considei-able property. The first thing 
Mr. Jodoin did after the execution of the power of attorney was 
to open an account in his own name at the banlc. Shortly after- 
wards he discounted promissory notes with the bank, and the 
notes all bore his name and that of his wife. The wife had de- 
clared her intention of enjoying all benefits and bearing all losses 
arising from her husband's administration of the estate, and he 
claimed that by this declaration Dame Jodoin acknowledged that 
in all his dealings her husband acted as her agent. The shares 
which formed the subject of the action were applied for by Mr. 
Jodoin in his own name, but were afterwai*ds transferred to his 
wife. The appellants claimed that that transfer was null and 
void. Farther, at the date of transfer, both Mr. and Mrs. Jodoin 
were indebted to the appellants in large amounts, and the latter 
had a lien on the shares to secure the payment of this indebted- 
ness. Inasmuch as both husband and wife had consented to the 
bank disponing of the shares, and applying the proceeds to meet 
this indebtedness, the appellants claimed that the respondents 
could have no action for the restoration of the shares, but merely 
an action for an account of any sui'plus proceeds from the sale 
of the 100 shares, and there was no such surplus. The appellants 
therefore submitted that the appeal should be allowed. 

Mr. Beiijue, Q.C.. followed briefly in support of his learned 
leader's arguments. 

Mr, Fullarfon, Q.C, on behalf of the respondentH, claimed that 
the judgment of the Court of Queen's Bench oaght to be affirmed. 
His learned friend, Mr. Blake, in opening had admitted their title 
to the bank shares, and that w&s the opinion of both courts 
below. 

Lord Hobhouse — You mean that they were the wifels shares? 

Mr. Fuliarton. — Yes. 

LoBD Watson — Your only claim in this action is for the shares 
as an integral part of the property left by the deceased lady. 

Mr. FuUarton agreed that that was so, and the only matter to 
be considered was whether the bank was entitled to claim a lien 
upon the 100 shai*es in respect of the promissory notes dis- 
counted by the bank for Mr. Jfxioin. He contended that the 
dealings by the husband in connection with those notes were 
dealings personally on his own account, and were not transactions 



248 THE LEGAL NEWS. 

Iq which he embarked the property of his wife either in her name 
or his own. 

LoBD Watson — ^You admit this, that the amount due apon 
those notes by somebody to the bank exceeds considerably the 
value of the bank shares if they were realized. 

Jfr. i^ti/^iWon said that was so true that he. could hardly dis- 
pute it. 

Lord Watson — The bank cashed those notes on the faith that 
the principal party in the matter was the lady. 

Mr. Fullarton said they had no right to do so. 

Lord Watson— That is the question. 

After some further argument, 

Mr. Fullarton submitted that the Court of Appeal was quite 
right in saying that they were not satisfied that the monetary 
transactions of the husband were for the benefit of the wife, and 
that it was quite clear that the transfer of the account was not 
for her benefit. 

Mr, Talbot followed on behalf of the respondents. 

Mr, Blake was rising to reply, when Loixi Watson said they 
would not call upon him again. Their lo]*dships, he added, re- 
served their judgment. 

The judgment of their lordships was delivered as follows : — 

Lord Hobhouse : — 

The plaintiffs, who are now respondents, are the testamentary 
executors of Madame Marie H^l<^ne Jodoiu, widow of Amable 
Jodoin fiU. The suit is brought to recover from the defendant, 
now appellant, La Banque d'Kochelaga, 100 shares, of the par 
value of $100 a share in that company, and also the dividends de- 
clared .on the same shares since December, 1879. These shares 
were purchased in the name of the husband, Amable Jodoin, were 
transferred by him into the name of the wife, Marie H^l^ne Jodoin, 
and were appropriated and sold by the Bank to meet debts which 
they alleged to be due from both husband and wife. 

The principal points of contention have been, first, whether as 
between husband and wife the shares were the property of the 
wife ; and secondly, whether the wife could be made liable on 
certain promissory notes signed by the husband in his own name 
and also in her name as her procureur or attorney. 

It is common ^ound that the husband was quite destitute of 
property when ho married ; that the wife had a large fortune, 
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perhaps half a million dollars ; that by their marriage contract 
the spousee were separate in property ; and that the husband 
managed the wife's pi*operty. 

On the 28th September, 1870, a document endorsed ^^procuration 
ginirdU etspicidW was duly executed by both spouses, whereby 
the wife constituted the husband ^^son procureur gineral et special** 
to administer for her and in her name all her goods and affairs. 
Then the document specifies a number of different acts which 
the attorney may perform, and amongst them the following : — 

** Et pour et au nom de la dite canst ituante girer, faire et transiger 
'' toutes affaires quelconques avec Us banques incorporees ayant lews 
" bureaux d'affaires en la dite citi de Mcntrial et aiHeurs, tirer, ac- 
" cepter, transporter et endosser toutes lettres de change ou traites ; 
^^ faire^ consent ir, dtUvrer et endosser tous billets promissoires.'* 

On the 30lh July, 1871, a declaration was executed by the hus 
band, in which he stated the power of attorney, and that he had 
administered accordingly, and had. in order to watch the better 
over his wife's interests, at her request taken up in Lis own name 
divers ^*sommes de deniers" which nevertheless really belonged to 
her, and also certain shares in banks (not the appellant bank) 
which, though apparently his, were really hers. Then he de- 
clared that he had nothing of his own, and no means of ever ac- 
quiring such large sums for himself; and that to avoid any dif- 
ficulty which might arise on his death, everything standing in 
his name should be deemed to belong to his wife. 

On the 20th August, 1873, the husband subscribed for the 
shares in question, and about the same time he opened an 
account with the bank in his own name. The account so con- 
tinued until it was transferred into the name of the wife, ap- 
parentlj' on the 1st October, 1875, but the exact day is not 
material. Both accounts were ordinary current accounts drawn 
upon by the husband ; and on the credit side were placed from 
time to time sums advanced by the bank on the security of 
promissory notes which, or some of which, have been renewed 
and have never been paid. These notes were endorsed by the 
husband m his own name and then in the name of the wife by 
procuration of the husband. Except for the change in the name 
of the customer, the course of practice on the accounts never 
varied from beginning to end of the dealings. The shares also 
were transferred into the name of the wife about the same time 
as the transfer of the account, viz. on the 11th October, 1875. 
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On the 19th December, 1876, another declaratory act was 
passed by the husband (the wife also intervening) to the same 
effect as the declaration on the 30th July, 1871. It stated ex- 
plicitl}* that the husband was to take no profit and to suffer no loss 
by the personal transactions in which his name was used. 

On the 27th February, 1877, another declaratory act was 
passed by the spouses, and by Pierre Jodoin their son, one of the 
present plaintiffs. After refeiTing to the recent declaration of 
the 19th December, and stating that it thereby appeared that all 
the seeming possessions of the husband were really the property 
of the wife, and that the husband was carrying on an immense 
foundry under the firm of Jodoin <£r Cie^ but with the fVinds of the 
wife, the two made over the foundry business to their son. 

In September, 1879, Pierre became insolvent. In the course 
of the same year Madame Jodoin's affairs wore much embar- 
rassed, and, as the bank claimed that she was in debt to them, the 
directors ordered her shares to be transferred to the President. 
It appeal's that they were sold soon afterwaitis, and the proceeds 
appropriated to reduce the bank's claim. On the 8th January, 
1880, the husband died. The wife survived till the 29th Janu- 
ary, 1887. She never made any claim for the shares, nor for 
dividends which were regularly declared half-yearly IVom the 
2nd January, 1882, to the 2nd January, 1887. In December, 
1887, her executors brought the present action. 

It is said that the dealings of the bank with the shares were 
irregular, and that they should have given notice to the alleged 
debtor before proceeding to sell. It is not, however, suggested 
that she suffered any loss by this irregularity, or at any rate not 
such loss as would make her the bank's creditor instead of its 
debtor. This point therefore may be disregaixled. 

As regards the ownership of the shares there can be no doubt. 
The difficulties suggested with reference to transfer of property 
as between spouses do not occur here. There was no transfer of 
beneficial interest. Both courts have found that the repeated 
declarations of the parties respecting the husband's apparent 
property were genuine. The husband had nothing ; the wife 
had all. His transfer to his wife did nothing except to bring the 
formal and apparent title into accord with the real and sub- 
stantial one. 

The question whether the wife was in debt to the bank turns 
upon her liability in respect of the promissory notes. If she was 
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HaMe on them, their amount is greater than the value of the 
shares, and the plaintiffs cannot recover anything. Her liability 
on eome is admitted, but as to the larger part it is disputed. The 
Superior Court hold that she was liable on her husband's signature. 
The learned judge considered that this conclusion was a necessary 
result of the power of attorney, coupled with the establishment 
of the fact that everything in the husband's name belonged to the 
wife. He therefore dismissed the action. The Court of Queen's 
Bench came to a diflTerent conclusion. They condemned the , 
bank to restore the shares or to pay their value, reserving certain 
questions, which according to their loitiships' view of the case 
cannot arise. 

The main argument offered in support of this view is that the 
power of attorney does not authorize the making of promissory 
notes. It is said to be a general power, and therefore by Article 
181 of the Civil Code restricted to notes required for purposes of 
administration. No doubt the power is general ; but it is also 
special, not only in name but becaut»e it specifies a number of 
particular acts, amung which are, the transaction of business 
with banks, drawing bills of exchange, and making promissory 
notes. Mr. Fullarton produced no authority to show that in an 
instrument so framed each particular act must be limited to an 
act of administration because the whole series is ushered in by a 
gi*ant of general power to conduct and manage property and 
affairs ; nor does such a limitation seem reasonable. Their lord- 
ships hold that the wife, being as between her :ind her husband 
sole owner of property, gave him full power to make promissory 
notes in her name. They cannot see why the bank should not 
tru^t to this power, or why it should make enquiry as to the 
particular state of the wife's afiairs which called for an advance 
of money. The whole affair was the wife's affair. 

Whether the advances were or were not for general adminis- 
tration in the sense of the Civil Code, docs not appear. There is 
no evidence on that point. The Court of Queen's Bench have de- 
cided against the bank, apparently because the advances were so 
large that the bank must have known that they could not be re- 
quired for the administration of the wife's property. Considering 
her large fortune, and the immense foundry which up to Febru- 
ary, 1877, was hers, that assumption is very doubtful. The 
bank, however, were not bound to enter on any such inquiry, or 
to look beyond the clear terms of the power of attorney. 
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This view of the huBband's position appears to their lordships 
to dispose of nearly all the reasoning in support of the deci*ee. 
But it may be added that the wife certainly had the benefit of the 
advances. Mr. FuUarton undertook' to show the contrary, but 
failed to do so. The advances made prior to October, 1875, were 
carried to the husband's account. But we know that what was 
apparently the husband's was really the wife's. When the 
ti-ansfer of account was made, the balance standing to the credit 
of the husband, which owed its existence to the advances, was 
carried to the credit of the wife ; and so were subsequent ad- 
vances. Mr. Fullarton then argued that she did not get the 
benefit of the advances if she was liable on the notes ; but one 
who gives a promissory note does not fail to get the benefit of the 
money raised by it because he must pay it when due. The argu- 
ments on this head are in substance an attempt to make out that 
the change in the form of accounts made in October, 1875, was 
really a change of the actual customer dealing with the bank ; 
and they are incouHistent with the cai*dinal point affirmed by both 
courts : viz. that throughout the whole transactions the husband 
was a name, and the wife the substantial party, who was to 
have all profits and to bear all losses. 

It may also be added that the silence of Madame Jodoin during 
the seven years of her widowhood raises a strong presumption 
that in her opinion she had suffered no wroni; by the bank's deal- 
ing with her shares. It is suggested that she did not know of 
the purchase or transfer of the shares. That is a highly im- 
pix>bable suggestion ; no evidence is adduced in favour of it ; and 
certainly it ought not to be presumed against the bank, who are 
placed at a serious disadvantage by the delay. The only positive 
evidence on the point is that of Brais, who as cashier of the bank, 
and also as a relative of Madame Jodoin, had several conversations 
with her before and in the year 1879. He states that she well 
knew her liability on her husband's endorsements, and acquiesced 
in the transfer of her shares to reduce her debt to the bank in 
that year. The evidence of this witness, speaking as he does 
after Madame Jodoin's death, would be of little value if there were 
nothing else in the case \ but it is admissible ; it is the only evi- 
dence ; it is in accordance with the probabilities arising from the 
proved dealings of the Jodoin family with one another; and it is 
not met by proof, or even by suggestion, of any new discoveries. 
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made Bince the lady's death, by which the truth came to the 
knowledge of the plaintiffs. 

The conclueion of their lordships is that the plaintiffs* demand 
fails in jastice and in law ; and they will humbly advise Her 
Majesty to discharge the judgment of the Court of Queen's Bench, 
to dismiss the appeal to the Court of Queen's Bench with costs, 
and to restore the judgment of the Superior Court. The respon- 
dents must pay the costs of this appeal. 

Judgment of the Q.B. reversed. 

Eon. Edward Blake, Q.C., and F, L, BHque, Q.C, for the ap- 
pellant. 

B. W. Fullartanj Q.C7., and Reginald Talbot for the respondents. 



CEOWN CASES RBSBRVBD. 

London, 27 July, 1893. 
Before Lord Russell, C. J., Pollock. B., Grantham, J., 
Lawranoe, J., and Wright, J. 

Reqina v. Farnborduoh. (30 L.J.) 

Criminal law — Practice — Functions of judge and jury — Belief of 
jury in evidence for prosecution — Direction by judge of entry of 
verdict of • Guilty: 

This case was stated by Mr. R. M. Littler, Q.C., the chairman 
of the Middlesex Sessions. 

At the Midsummer Sessions the prisoner was charged with 
stealing milk. The chairman stated that the facts were imma- 
terial, and added : ' It appeal's to nie that if the jiiry believed the 
evidence for the prosecution the prisoner was in law guilty, as 
charged, and I so directed them. No evidence except as to 
character was called for the defence. The jury retired to con- 
sider their verdict, and after they had been absent some time I 
sent for them and asked if they were agreed. They replied that 
they were not. I then asked them, " Did they believe the 
evidence for the prosecution ? " and the foreman replied that 
they did.* An objection taken by the prisoner's counsel was 
oveiTuled, and the jury were directed that their verdict amounted 
to one of * Guilty,' and it was so recoi-ded. 

A. Hutton for the prisoner. 

./. P. Grain (If, W. RoirseU with him), for the pro-^ecution, 
julmitted that the chairiniurs ruling could not bo supported. 

Lord Rt^sskll, CJ.; You cannot, nor can any other counsel, 
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be called on to argue an untenable position. If this case had not 
raised a very important question I should have been content to 
saj simply that the conviction could not stand ; but it is an 
important matter. The facts wore these: Evidence was given in 
support of the charge, and the case was left to the jury on that 
evidence. The jury, after the lapse of some time, returned into 
Court, no communication with the judge or any intimation that 
they wanted his assistunce having taken place in the meantime. 
The judge asked if they hod agreed. They said ' No.' He then 
asked : * Do you believe the evidence for the prosecution ? ' to 
which the foreman of the jury answered in the affirmative. On 
this a verdict of 'Guilty' was entered. Now what did the 
answer of the foreman amount to ? He had already said the 
jury were not agreed, then added. ' We believe the evidence for 
the prosecution.* That, however, was perfectly consi^^tent with 
the belief that the facts proved were not such as to show that the 
prisoner had taken the milk animo furancU, which was the essence 
of the offence. He might have thouGcht that he was allowed to 
take it. or that it was too trivial to matter, or he might have 
intended to pay. The facts were not before the Court, but it 
was clear that the jury had declined to draw the inference that 
the man took it with a felonious intent. The chairman by dir- 
ecting a veixlict of Guilty.' really supplied this the essential part 
of the charge. In so doing he went beyond the function of a 
chairman, and the conviction must be set aside. 

Pollock, B., entirely agreed. This decision, however, must 
not be taken as interfering with the practice common in criminal 
trials of a jury finding a special verdict. When the jury had 
found all the necessary facts to constitute the offence, then the 
judge could direct judgment to be entered accordingly. 

Gr.\ntham, J., L.\WR.\NCB, J., and Wright. J., concurred. 



NE W P UBLICA TIONS, 

Digest op Inslrance Cases, for the year 1894, by John A. 
Pinch. — ^The Rough Notes Company. Indianapolis, pub- 
lishers. 

The present volume is the seventh of this excellent series of 
Annual Digests, and contains 449 case.'^. The editor remarks in 
the preface that with all the courts have had to say upon con- 
struction of policies, the companies still have great difficulty in 



THS LEGAL NEWS. 255 

writing their contractB bo plainly that there can be no room for 
construction. *- The ability to write English is not •conspicuoas 
in insurance offices," said a learned jurist. The fact that in the 
present volume there are so many cases of construction of con- 
tract by the courts is striking proof of this statement. However, 
when the enormous aggregate of business is taken into consider- 
ation, the number of litigated cases cannot upon the whole be 
deemed excessive. 



The Insurance Aqent : His Rights, Duties and Liabilities : by 
John A. Pinch. The Bough Notes Company, Indianapolis, 
publishers. 

This is a little work by the same author. It is intended to 
furnish insurance agents with such information on practical 
points as will assist them in acting with good judgment as well 
as promptitude. Mr. Pinch treats the subject with the ability 
which might be anticipated from one who has made insurance 
law a specialty, and the work may safely be commended to the 
attention of the class for whom it was written. 



Hidden Mines, and How to Find Them, by W. T. Newman. 
The M. Bogere Publishing House, Toronto. 

'- Hidden Mines '' is the production of an expert. It is a prac- 
tical business man's book on mines, ores, metals, etc.. in fact, it 
appears to describe every ore, metal, gem and stone of commer- 
cial value^ as well as serving as a guide on all points connected 
with mining. The information given is of great value to persons 
engaged or intending to engage in mining, and is of a kind not 
easily accessible elsewhere. 



Hbpobts of the American Bar Association, 1894. 
Vol. XYII, now issued, contains the usual full and accurate 
account of the proceedings of the last annual meeting of the 
American Bar Association, held at Saratoga Springs, including 
the addresses delivered on that occasion. 



State Librabt Bulletin — Issued by the University of the 
State of New York. Albany. 

This Bulletin, containing over five hundred pages, shows the 
care with which the State Library is maintained and kept up to 
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date. It cataloguob the recent additions to the library, the list 
comprising 12,000 volumes and 600 pamphlets. The subjects are 
arranged alphabetically, and under each are entered the books 
bearing on the subject. Our Quebec and other Canadian law 
reports and periodicals are all to be found here. 

The Standard DicxiOiVARY op the English Language. — The 
Funk k Wagnalls Co.. Now York, Publishers. 
This, the latest lexicon, claims to be considerably in advance 
of its great competitors, the International and the Century. 
The number of its vocabulary terms is 301,866, exclusive of the 
appendices, which contain 47,468 entries. A large number of 
editors, readers and specialists have been engaged on this work 
for the past dve year.^, and it seems to leave little to be desired 
in the way of dictionary-making. A vast number of new quo- 
tations are given, definitions have been examined and revised 
with the utmost care, and an attempt has been made to reduce 
the compounding of words to a scientific system. There are 
other features which might be referred to which indicate that 
those who desire a dictionary of the highest merit will not go 
wrong in acquiring ihe Standard. 



GENERAh NOTES. 

Old Time Begbsations. — At a time when lawyers are bcatter- 
ing in all directions — sua cuique voluptas — for that time-honoured 
anomaly, the Long Vacation, it is amusing to read that in the 
old days the students of Lincoln's Inn found their recreation at 
home— to wit, in shooting with bows and arrows at the coneys 
which then abounded in what is now Lincoln's Inn Gai'dens, 
This pastime became so popular that it had to be put a stop to by 
an ordinance. It must have been of these that Bacon tells the 
following anecdote : A company of scholars going together to 
catch coneys carried one scholar with them which had not much 
more wit than he was born with ; and to him they gave in 
charge, that if he saw any he should be silent, for fear of scaring 
them. But he no sooner espied a company of rabbits before the 
rest, but he cried aloud. *'Ecce multi cuniculi," which in English 
signifies. 'Behold, many conies," which he had no sooner said, 
hut the e4)nies ran to their burrows, and he. belix^ checked by 
them for it, answered, 'Who the devil could have thought that 
the rabbits underetood Latin ?" ' Law Journal. 



THE 

LBGAL NBWS. 

VOL. XVIII. SEPTEMBER 1, 1896. No. 17. 

CURRENT TOPICS AND CASES. 
The Cosmopolitan magazine for September contains a 
clear and graphic account of a celebrated case which 
created an extraordinary sensation more than forty years 
ago — the murder of Dr. Parkman by Professor Webster. 
The latter was a professor in the medical school of Har- 
vard College. Dr. Parkman was an uncle of the late 
Francis' Parkman, the well known historian. A short 
account of the trial will be found in volume 15 of the 
Le^^dl News^ p. 363. The case is of great interest, the con- 
viction, after a trial which lasted eleven days, being 
based solely upon circumstantial evidence ; but the proof 
was so complete as to leave no room for reasonable 
doubt, and Webster was convicted and executed. Be- 
fore his execution he admitted that he had killed Park- 
man in the medical school, but he asserted that he had 
no intention of killing him ; that, being angered by 
taunts and threats, he struck him on the head with a 
thick piece of grape vine which was at hand, and that 
death unexpectedly resulted. This statement was not 
quite in accord with the evidence, which showed that 
Parkman called at the medical school by appointment to 
receive a sum due to him by Webster ; that Webster 
when making this appointment had no means of dis- 
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charging the debt, and that he took possession of the 
notes which were the proof of the debt. 

There are two important features apparent in the case. 
The first is the fallibility of testimony, even that given in 
good faith and by disinterested persons. It is perfectly 
certain that Dr. Parkman never left the medical school 
building alive after his visit on the 23rd November, 
1849. Webster's confession, as well as the finding of 
various parts of the body on the premises, left no doubt 
on this point. Yet no less than six witnesses testified 
that they saw Dr. Parkman in different parts of Boston 
at sundry times between 2.15 and 5 p.m.,— the murder 
having occurred at 1.30 p.m. Two of these witnesses 
fixed the date and time when they saw him by particu- 
lar circumstances as to which they were corroborated by 
other persons with whom they had business on the day 
in question. Such an array of evidence might well have 
created doubt in the minds of the jury, and it shows 
how easily a person may be mistaken, after a very brief 
interval, as to the day or hour when he met •or saw 
another. 

Another notable feature of the case was Webster's per- 
fect coolness immediately after the murder, and while 
engaged in destroying the various parts of the body, 
which he had cut into many pieces. The very evening 
following* the murder he made a social visit to a friend, 
accompanied by his wife, and his demeanor and conver- 
sation were easy and natural, and without the slightest 
trace of perturbation. On the following day he lectured 
as usual, and until the discovery of portions of Dr. Park- 
man's body in a vault in the medical school, Webster 
conversed freely with various persons about the mys- 
terious disappearance of his victim. 



The early closing by-law which the City CJouncil of 
Montreal is asked to adopt, whatever may be its merits, 



THB LBGAIi NEWS. 259 

seems to stram to the uttermost the powers ordinarily 
supposed to be vested in municipal bodies ; in fact, it 
seems to trench closely on the general powers intrusted 
by the constitutional act to the Federal parliament. 
There are various kinds of retail business in which the 
evening is probably the most profitable part of the day, 
but whether this be so or not, it seems a very arbitrary 
act to say to a tradesman that he shall not keep his shop 
open after a certain hour, even if he and his assistants 
are willing and anxious to remain. Such a proceeding 
cannot be justified on any ground of police regulation, 
and it is obvious that so many exceptions will have to 
be made that the law will soon be ineffective. Strangely 
enough, while peaceful and inoffensive occupations are 
thus threatened with serious interference, the Council 
recently extended the running hours of the street rail- ' 
way, and for the convenience of a limited number of citi- 
zens, but to the great discomfort and annoyance of the 
majority, the electric cars pursue their noisy course not 
only up to midnight, but until two o'clock in the 
morning. 

COURT FOR GROWN OASES RESER VED, 

London, 6 April, 1895. 
B^ore Lord Russbll, C.J., Hawkins, Cave, Grantham and 
Lawrancb, JJ. 
Regina v. Baker. (30 L.J.) 
Criminal law — Perjury — Material stateftient. 
Case stated for the consideration of the Court for Crown Cases 
Reserved. 

The defendant, Henry Baker, was tried before His Honoar« 
Jadge Chalmei-s, sitting as a commissioner of assize, on Febraary 
9, 1896, at the Glamorganshire Assizes, on a charge of wilful 
and corrupt perjury. The substance of the indictment was as 
follows — namely: That on December 18, 1894, at the petty 
sessionb held at Cardiff, before the stipendiary magistrate, he 
(the said Henry Baker) wa^ charged with the offence of selling 
beer without a license, and, having been duly sworn, deposed 
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that he had never authorized the plea of guilty to be put in to a 
previous charge of selling beer without a license, conti*ary to 
section 3 of the Licensing Act, 1872, on ^November 6, 1894, and 
that he had not authorised his solicitor, Thomas Henry Belcher, 
to put in the plea of guilty to the said charge, even by an 
indirect authority, and that he had no knowledge that the said 
Thomas Henry Belcher was going to plead guilty on his behalf, 
and that it was against his wish and will that the said plea of 
guilty was put in. It was proved before the learned commis. 
sioner that at the heari ng before the stipendiary magistrate the 
said Henry Baker swore as follows — namely, that he had been 
previously convicted of selling beer without a license on Novem- 
ber 6, 1894, and that the conviction was in respect of the same 
pi*emise8, and that he had never authorised the plea of guilty to 
be put in on November 6. Evidence was called on behalf of the 
Crown to show that the said Henry Baker, after full explanation 
of the matter, had authorised his solicitor, Thomas Henry 
Belcher, to plead guilty on his behalf, and that when he was 
informed of what had been done he expressed himself as perfectly 
satisfied with the result. 

At the conclusion of the case for the Crown, Arthur LetviSy for 
the defendant, took the objection that, even if the statements 
made by the said Henry Baker were knowingly false, they 
could not amount to perjury, because they were not material to 
the issues then pending before the stipendiary magistrate. The 
said statements could not be material on (inter alia) the follow- 
ing grounds : (a) That as the defendant, the said Henry Baker, 
had admitted his previous conviction, and had not appealed 
therefrom, it was immaterial to the then pending inquiiy 
whether the previous plea of guilty had been put in by the 
defendant's consent or not; (b) that the previous conviction 
could only become material when the stipendiary magistrate 
decided to convict in the then pending proceedings, and that as 
a fact the proceedings had been adjourned to await the result of 
the prosecution for perjury: (c) that a previous conviction only 
affected the amount of punishment to be awarded by a magis- 
trate, and not any issue to be determined by him; and, farther, 
that the magistrate could only take cognizance of the fact of the 
previous conviction, and not of the circumstances under which 
{t was obtained. The learned commissioner held that the defend- 
ant, having tendered himself as a witness, was properly examined 
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at that stage of the proceedings concerning the circumstances of 
his previous convietion, and that his answera were immaterial, 
inasmuch as in the event of a conviction the facts deposed to 
would be taken into consideration by the magistrate in the 
ultimate determination of the case. The jury found the defend- 
ant guilty. The question for the opinion of the Court was 
whether the above statements of the defendant were material to 
the issues then pending before the stipendiary magistrate. 

C. J, Jackson, upon behalf of the prosecution, was not called 
upon. 

The defendant did not appear. 

The Court held that the statements were material. The denial 
of that which was true would affect the defendant's credit as a 
witness, and thei'O was authority to show that when a man was 
examined as a witness, statements made by him that would 
affect his credit were material. Authorities upon the point were 
Begina v. Overton, C. & Mar. 655 ; Begina v. Lavey, 3 C. & K. 26 ; 
and Begina v. Gibbon, 31 Law J. Kep. M. C. 98 ; L. & C. 109 {sub, 
nam. Regina v. Gibbons). The evidence was, therefore, material. 

Conviction affirmed. 



CHANCE BY DIVISION. 

London, 23 July, 1893. 
Before Chitty, J. 
Cboss v. The London Anti-Vivisection Society. (30 L.J.) 

Charity ^Societies for the suppression of vivisection. 
Under a power of appointing personalty ' for some charitable 
purpose,' the donee of the power appointed to two societies the 
object of which was, substantially, the total suppression of the 
practice of vivisection. On a summons to determine whether 
they were entitled to take, 

W. B. Bawlins, for the societies, cited the cases of In re 
Douglas; Obert y. Barrow, 56 Law J. Rep. Chanc. 913; L. E. 35 
Chanc. Div. 472, where the question whether such societies were 
good objects for a charitable bequest was left open by the Court 
of Appeal, and Armstrong v. Beeves, 25 L. R (Ir.) 325, where the 
question had been decided affirmatively. 

H. Fellows, contra, argued that the human element in such 
societies was too remote to bring them within the meaning of 
* charity.' 
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CBirrT) J., held that the parpose of the societies, whether 
they were right or wrong in the opinions they held, was charit- 
able in the legal sense of the term. Their intention was to 
benefit the community. Whether, if they achieved their object, 
the community would, in fact, be benefited, was a question upon 
which the Court was not required to express an opinion. 



COURT OF APPEAL. 

London, 9th Aug., 1895. 
Before Lindlbt, Lopks, Eiqbt, L.JJ. 
In rb G. E. Brown. (30 L. J.) 

Lunatic resident out of the jurisdiction — Master in bmacy of Victoria 
appointed guardian and receiver — Transfer of stock — * Vested ' — 
Lunacy Act, 1890 (63 Vict. c. 5), s. 134. 

Gertrude Emily Brown had been found a lunatic in the colony 
of Victoria, where she resided, and the master in lunacy of that 
colony had been appointed guaixlian of her peraon and receiver of 
her estate, and the care, protection, and management of her pi*o« 
perty had been remitted to him. By the Colonial Lunacy Act 
the master was empowered to undertake the management of the 
estates of all lunatics, and to take possession of and administer 
their property ; but the property was not vested in the master, 
nor did the Act provide for the appointment of a committee. 

This was a petition by the master, by his attorney in this 
country, for an oi*dor that English stocks belonging to the lunatic 
should be transferred and the dividends paid to him. 

Their Lordships made the order. They said that section 134 
of the Lunacy Act, 1890, gave the Court a discretion, and that 
it applied to this case, although the stocks were not vested in the 
master in the strict legal sense. 



London, 7th Aug., 1896. 
Before Lindlby, Lopbs, Rioby, L.JJ. 
Kdssbll v. Russbll. ( 30 L. J.) 
Restitution of conjugal rights — Judicial separation — Cruelty. 

Appeal from a decision of Pollock, B., sitting as a judge of 
the Probate, Divorce, and Admiralty Division. 

The Countess liussell in 1890 commenced a suit against the 
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earl for judicial separation, on the grounds of cruelty and sodomy. 
That suit was dismissed, but the counteas continued to reiterate 
the charges of sodomy. This action was brought by her for 
restitution of conjugal rights. The earl, by counterclaim, asked 
for a decree of judicial separation on the ground of the countess's 
cruelty in making the above charges, well knowing them to be 
false ; he also set up as a defence that the action was not brought 
bona fide with the desire of resumiu!^ cohabitation, but for the 
purpose of founding proceedings under the Matrimonial Causes 
Act, 1884 (47 & 48 Vict. c. 68), for alimony and judicial 
separation. 

Pollock, B., who heard the case with a special jury, left it to 
the jury to say whether the countess had been guilty of cruelty, 
and whether she had acted bona fide. The jury answered the 
former question in the affirmative, and the latter in the negative ; 
and the learned baron dismissed the wife's petition and made a 
decree of judicial separation as asked by the counterclaim. 

Lady Russell appealed. 

LiNDLST, L.J., and Lopes, L.J., held that Hhere must be 
danger to lifo, limb, or health, bodily or mental, or a reasonable 
apprehension of it, to constitute legal cruelty,' and that, no such 
danger having been proved, the earl's claim for judicial separation 
failed. They held howcTer, that since the passing of the Matri- 
monial Causes Act, 1884, the Court was not bound to decree 
restitution of conjugal right?) in all cases at the instance of a party 
who had successfully resisted a claim for judicial separation, or 
vice versa, and that in the present case neither restitution of con- 
jugal rights nor judicial separation ought to be ordered. 

BiOBY, L.J., while agreeing with the other members of the 
Court in all other respects, differed from them in thinking that 
the countess had been guilty of legal cruelty entitling her hus- 
band to a decree for judicial separation. 

Appeal allowed in part, petition and counterclaim dismissed. - 



CONVICTS AS MEMBERS OF PARLIAMENT. 

The return of John Daly for the City of Limerick is worthy 
of note, and will raise an interesting question of constitutional 
law. Daly was arrested when in possession of dynamite bombs. 
He was tried with J. F. Bgan and others at the Warwick Assizes 
of 1884, convicted of treason felony, and sentenced to penal ser- 
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vitade for life. He is still in prison, and the pardon which was 
gi*an ted by the late Government to some persons who had the 
misfortane to be convicted of similar offences has not been 
extended to his case. It is, no doubt, as a mark of S3rmpathy 
for this exceptional treatment that the electors of Limerick have 
returned him without opposition to Parliament. It was not in 
their power to avail themselves of his services, for, besides the 
prior claim for his personal attendance elsewhere, he is not 
eligible to sit. The Act of 1870, which abolished attainder for 
felony, deals with the matter in express terms. No pei'son 
thereafter convicted and sentenced for a term exceeding twelve 
months' imprisonment, unless ho shall have received a free par- 
don within two months of sentence, or shall have suffered the 
punishment, is to be capable of being elected, or sitting or voting 
as a member of either House of Parliament. But the diisquali- 
fication is much older than the Felony Act. liord Coke states 
it, and gives this reason, * for concerning the election of two 
knights, the woixis of the writ be, **duo9 milites gladiis cinctos 
magis idoneos, et discretes eligi fac." ' No doubt we nowadays 
disregard the injunction in other matters besides the knightly 
belt, but the case is not one where the law ceases with the 
reason of it. 

Several instances of the disqualification proving effective have 
occurred in recent times. We are indebted to the different 
impressions made by certain classes of conduct upon Irish 
electora and on Her Majesty's judges for all of them. 

In 1870 Mr. O'Donovan Rossa, who had lately fallen within 
the descriptions of the Treason Felony Act, was retui*ned to 
Parliament. It was argued that, his sentence involving no 
attainder, he could sit, but the House of Commons otherwise 
determined. 

Five years later Mr. John Mitchell, who had been sentenced to 
fourteen years' transportation, and had spent more than that 
time in evading recapture after an escape from prison, was 
elected to the House. In his case a new writ was issued, and 
there was a fresh election. Upon this Mitchell stood again and 
succeeded in the contest. A petition was lodged against his 
return on the ground that it was no more effective than if the 
sheriff had returned the name of a woman, and that, his oppon- 
ent having given ample notice that votes for Mitchell would be 
thrown away, ho ought to have been returned notwithstanding 
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the state of the poll. Pending the proceedings Mitchell died ; 
bat another petition was allowed to be presented, and upon it 
the Court (3 O'Malley and Hainlcastle, 37) directed the return to 
be amended, and the defeated candidate accordingly proceeded 
to Parliament to represent his own and MitchelPs supporters. 

The last case is that of Mr. Michael Davitt. Like Mr. Daly 
in the present instance he was actually serving his time when 
elected. It was in 1882, and the Liberal Government moved a 
resolution that he was incapable to sit. Mr. Joseph Cowen 
suggested as an amendment an address to Her Majesty, praying 
for a free pardon for Mr. Davitt. What good that would Lave 
done, since more than two months had elapsed from the con- 
viction, does not appear, but the Speaker evaded the difficulty 
by ruling the suggestion out of oi*der. No writ was issued at 
the time, as it was thought proper to leave the defeated candidate 
to petition upon the precedent of Mitchell's case, and claim the 
seat, if he thought fit to do so. 

In the present case, there having been no opposition, and no 
other candidate nominated, it is plain that a new writ must 
issue, or that the City of Limerick must remain unrepresented 
until such time as its electors cast at least one vote for, or at all 
events consent to nominate, a candidate who is eligible as eligi- 
bility is understood at St. Stephen's. — Law Journal {London.) 



EXTERRITORIALITY OF ORIENTALS IN ENGLAND. 

That the Oriental use of the privilege of exterritoriality is ex- 
tensive and peculiar, is a fact of which London citizens are 
becoming increasingly aware. The privilege of exemption from 
the jurisdiction of English courts has been tested by actual expe- 
rience for only thirteen or fourteen years, as far as the bulk of 
our Eastern visitors are concerned : the Chinese Embassy being 
established in 1878. Before that date, the fiction — consecrated 
in England by the statute of Queen Anne — ^that foreigners at- 
tached to an embassy were exempt from the local jurisdiction, 
was dying a natural death, owing to the fact that few European 
ambassadors felt called upon to claim the exemption ; wisely pre- 
ferring, instead, to keep out of embarrassing situations which 
might lead to legal dispute. But now, with the oblique light 
shed upon it by the Oriental mind, exterritoriality is rapidly 
becoming a license to seduce, a charter to kill if not to murder. 
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and a monopoly to commit suicide without the inconveniences of 
a coroner's inquiry in prospect, besides furnishing a protection 
for the more every-day pastime of incurring debts and refusing 
to pay. The Chinese and Jajianese embassies have developed 
with perturbing facility into a veritable Alsatia, wherein the law 
applicable to common Englishmen may be contemned. 

A very flagrant instance of exterritoriality tnj^essimis occurred 
some months ago. A servant of the Japanese minister seduced 
an unhappy English girl, and then refused to support her child, 
or, indeed, to acknowledge in any way the jurisdiction of Eng- 
lish courts to adjudicate on his conduct. The general public was 
surprised in a passing way about the baseness to which diplo- 
matic privilege could be turned. That surprise was not shared 
by lawyers, who are obliged to have a longer memory for cases, 
and so have been led to catch the perspective of the Oriental ten- 
dency. 

The view of our Eastern visitore appeai*s to be that perfect 
license to do what they like, free from legal consequences, would 
be conferred in pure waste, and perhaps would become atrophied 
from want of exercise, if it were not made use of. Accoitiingly, 
the ChinesQ delegates, who condescended in 1878 to come to 
London in the interests of the Middle Kingdom, have managed, 
in the brief space which has elapsed, to exclude the coroner 
twice. The latter troublesome barbarian wanted to decide on 
the causes of two violent deaths, one, that of a child, occurring 
within the precincts of the Chinese functionaries' house, the 
other, alleged to be a case of suicide, occurring outside the sacred 
enclosure. 

Another illustration of the strange uses of the privilege possi- 
ble to the Asiatic, is furnished by the remarkable case of the 
" Sultan '* of Johore. This Malay chief, on whom the British 
Government had not then conferred the title of " Sultan," came 
to London in 1885, to enter into an agreement with the Foreign 
Office as to his territory near the Straits Settlements. The not 
very important negotiation was concluded on December 11, 
1885 ; and in reward for placing the supervision over his local 
aflfaire in the hands of the British Government, the chief was to 
be supplied with various things, including coinage fi*om the 
Straits Settlements, and the title of Sultan. Meanwhile, during 
the arrangement of these details, he beguiled his hours of leisure 
by assuming an English name, and entering into intimate rela- 
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tions with an English woman. When recently sued in an Eng- 
lish court, he impeached the jurisdiction, and claimed exterritori- 
ality an a foreign *' sovereign." The Court of Appeal had to 
allow this preposterous contention, as an English statute makes 
the certificate of the Foreign Office, that the potentate is a *' sov- 
ereign," conclusive in the courts. It is conceivable that German 
junsts would feel thankful for the creation of a similar beneficent 
agency for the interpretation of " sovereignty ".; but to the or- 
dinaiy mind a reductio ad absurdum like that furnished in the 
Johore case seems rather an argument against the present 
statute, and against entrusting to a non -legal official like a Secre- 
tary of State a matter properly for judicial decision. Even in 
the face of the statute, the court would have been within its 
right in holding the privilege of extemtoriality waived by the 
conduct of the defendant. This precise point about the exterri- 
toriality of the "Sultan" of Johore has been repeatedly before 
the British Court of the Straits Settlement. That court, being 
much nearer to the territoiy of the potentate, had no difficulty 
whatever in deciding on the * 'sovereignty" contention in a pre- 
cisely contrary way. It seems, in fact, to be a hereditary device 
of Sultans of Johore to incur liabilities, sometimes on bills of ex- 
change, and then to plead exterritoriality ; but in the ^Straits 
Settlements the pleasing fiction is brushed aside. 

Another case, though in connection with a minor matter, de- 
serves notice. The executor of the late Turkish ambassador, 
Musmurus Pasha, sued for the recovery of bonds admitted to be 
the pi-operty of the ambassador, and tried to prevent the defend- 
ants from raising a counter-claim for £3,000, due as far back as 
1873. The court, in its decision of the 22nd November, found for 
th^e defendants, holding that the exterritoriality of the ambassa- 
dor having prevented his being sued in England, also prevented 
the Statute of Limitations from running against the defendants. 
The inconvenience ai*ising from the fiction in this case was appa- 
rent ; the defendants' claim could not be decided during twenty 
years, although the ambassador was in England the whole 
period. 

The time seems rapidly approaching when some international 
agreement on the subject will become inevitable. The drift of 
opinion among leading writers on international law is setting 
steadily in that direction, and the tendency will be rendered 
irresistible by the increasing number of instances of abuse of ex- 
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territoriality by the Oriental additions to the ranks of diplo- 
macy. 

Writers of the Italian school of international law have for 
many years past advocated the abolition of the privilege of ex- 
territoriality, i*oot and branch. Jarists, such as Esperson and 
Flore in Italy, Laurent in Belgium, Pintheiro-Perreira in France, 
maintain that the privilege is really an antiquated survival from 
a radically different state of society. When judges were remov- 
able in England and the continent at the pleasure of the Crown, 
it was reasonable enough that ambassadors should not be subject 
to a legal pi*oeess which might very probably be used to hamper 
them in the discharge of their functions. Again, there is much 
truth in Esperson's ascription of the exorbitant extent of the 
privilege to " le orgogliose pretese dei sovrani per diritto divino." 
Not merely the despot, but his servant, and his servant's servant, 
were above the law. 

The original utility of the privilege has, in fact, been greatly 
diminished, if not altogether superseded, by change in the posi- 
tion of the tribunals, and in the policy of exeeutives, as well as 
in the general conditions of European society. Some change 
seems required, if not in the way of abolition, at least of modifi- 
cation of the extent of the privilege. Laurent sums up the ques- 
tion : " Sans doute, I'ambassadeur doit gtre libre ; mais faut-il 
pour cela qu'il soit hors de la loi et au-dessus de la loi ? Pom* 
§tre libre, il n'est point n^cessaire qu'il puisse contracter des 
debtes sans les payer, qu'il puisse assassiner et adulterer d son aise." 

Even those who uphold the privilege of exterritoriality admit 
that it should be formally abolished as ragards domestic servants. 
Yercamer points out that the extension of the privilege to ser- 
vants really originated in the jurisdiction which the ambassador 
formerly exercised over his domestics; when necessarily ahy ag- 
grieved person had a prompt remedy by appeal to the ambassa- 
dor's jurisdiction. It is on record that Sully, the French am- 
bassador in London in 1603, tried for mui-der one of his domestics, 
and on conviction, gave him up to the local authorities. English 
courts have, however, long assumed jurisdiction over domestics 
of an embassy in criminal cases. There is no valid reason why 
they should not in civil suits also. Apart from that, it is unanim. 
ously held by all recent authorities that it is the ambassador's 
duty to surrender the delinquent domestic on requisition, and to 
allow the local courts to do justice. 
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It if} also to be remembered that the extent to which the priv- 
ilege is pashed at the present day, especially by oar Asiatic visi- 
tors, is not merely unsustained by any settled practice under 
international law, and denounced by modern authorities, but has 
some tolerably ancient precedents against it. In 1772, under the 
ancien regime, the Baron von Wrech, a G-erman envoy who con- 
tracted debts in Paris, was refused his passport until his master, 
the Landgi-ave of Hesse-Cassel, had promised to pay his debts. 
The mcmoire on this subject of the Due d'Aiguillon, minister of 
Louis XV., given in Mat-ten's '* Causes Odl^bres," is an admirable 
example of the common-sense way of regai*ding £uch questions, 
and may be recommended to the attention of the Foreign Office. 

When, in this age of general international conventions, a con- 
ference is held on exterritoriality, the least to be hoped is that 
the privilege may be abolished in regard to ajl persons other than 
purely political officials. It should under no circumstances be 
held applicable to domestics. Even political officials should be 
held to waive their privilege if they vQluntarily enter into com- 
mercial transactions, and especially if they incur legal obliga- 
tions through seduction, or other quasi criminal acts. The right 
to investigate into all cases of violent death should not be with 
held from local authorities. 

The case of Oriental embassies, as has been shown, stands by 
itself. The exceeding extent of the modern privilege of exterri- 
^riality arises from the fact that Europeans have not abused it. 
There is no such basis of experience in the case of the Oriental 
embassies. Any experience there is points unmistakably lo the 
probability of groat inconver.iencos from according to our Asiatic 
visitors the historic privileges of ambassadors of the community 
of Europe.— Jkf. J. F. in ^' Green Bag:' 



THE PRACTICE OF THE EXCHEQUER COURT 
OF CANADA.^ 
To the Editor of the Legal News : 

Sir, — The profession has felt the need of a work expository 
of the practice of this court for a long time, and Mr. Audette 
may be looked upon as a genuine benefactor by those whose 
business compels them to thread the labyrinthine recesses of 
prerogative law. He modestly expresses the hope in his Pre- 
face that his book may prove " a good working tool for the pro- 
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fession/' and that in jast what it is — a sort of combination out- 
fit for the legal miner whereby he is afforded a pick to lay bare 
the lode of precedent and a. lamp by the rays of which he is 
enabled to see what is valaeless and what is profitable for his 
brief The statutes appertaining to the jurisdiction of the court, 
as well as the Rules of Practice, are fully annotated, and a care- 
fully written introduction gives a store of information concern- 
ing the court and its practice. 



* By Louis Arthur Audette, LL.B., Advocate, Registrar of the Court. 
Ottawa : Thoburn & Co. 



GENERAL NOTES. 

A Brief fob Both Sides. — Many a successful barrister has 
received rival retainers, but to Sugden belongs the unique dis- 
tinction of having accepted briefs and gone into Court for both 
sides. It happened in the Yice*Chancollor of Englc^nd's Court. 
Sugden had taken a brief on each bide of a case without knowing 
it. Home, who opened o\i one side, and was followed by another 
lawyer, was to be answered by Sugden, but he, having got hold 
of the wrong brief, spoke the same way as Home. The Vice- 
Chancellor said coolly, * Mr. Sugden is with you?' *Sir,* said 
Home, ' his argument is with us, but he is engaged on the other 
side.' Finding himself in a scrape, Sugden said ^ it was true he 
held a brief for the other party, but for no client would he ever 
argue against what he knew to be a clear rule of law.' How- 
ever, the Court decided against them all. 

Rbminiscino.es. — Sir Frederick Pollock, Chief Baron of the 
English Court of the Exchequer, like a once renowned justice of 
the United States Supreme C'ourt, took a nap pretty regularly 
about mid-day. His waking was comical. For when his * forty 
winks ' ended he would start to seize a pen, and with imperturb- 
able gravity say to the arguing counsel, ' What page was your 
last citation?' The harnlles:* deceit was humoured by the Bar, 
and only once did it provoke tartness. This came when an old 
Serjeant retorted, ' Did your lordship refer to the last citation 
made before your loi*dship gave Somnus a new trial, or the cita- 
tion I made when your lordship produced a gap in my argument.' 
Nothing nettled, Baron Pollock impertm^bably answered, * The 
one immediately succeeding the gap.' Upon another occasion a 
young barrister from a provincial circuit about to make a sug- 
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gestioQ regarding an infant heir remarked, addressing Sir Fred- 
erick, * I assame that your loi-dship is a married man and ' — but 
before he concluded the sentence the Chief Baron, with a merry 
twinkle in his eye at the assembled Bar, responded : * It would 
not be a violent assumption, for I have five great-grandchildren, 
and the total number of my descendants is eighty-five.* — Green 
Bag. 

Prisoners as Witnesses. — The Lord Chief Justice, at Cam- 
bridge Assizes, in Regina v. Gawthorpy ^ave a iniling which is of 
some importance with respect to the cross-examination of 
prisonei*s giving evidence on their owp behalf. The defendant 
was charged with rape, and elected to give evidence. In chief 
he totally denied the charge. On cross-examination he admitted 
he was near the place where the crime was said to have been 
committed, and saw one of the witnesses for the prosecution who 
had sworn to seeing him there. He was also cross-examined as 
to a previous conviction of indecent assault. It has been usually 
regai-ded as undesirable or improper to cross-examine a prisoner 
as to previous convictions or as to credit unless evidence is 
tendered as to good character. But the Lord Chief Justice ruled 
that the proper limits of cross-examination had not been exceed- 
ed, and that a defendant who tendered himself as a witness must 
be subject to cross-examination just the same as any other wit- 
ness, and this he winhed to have clearly understood as the settled 
practice. In other words, the hesitation which the Court at first 
had as to the cross-examination of defendants may now be re- 
gaixied as overcome. — Law Journal. 

Court op Criminal Appeal. — Since the Loi-d Chief Justice 
stated, in his letter to Sir Henry James, that five judges were 
opposed to the establishment of a Court of Criminal Appeal, an 
attempt.has been made to discover the identity of these occupants 
of the Bench. Mr. Justice Hawkins was known to be one of the 
number; Mr. Justice Grantham has just made it clear that he is 
another. He recently stated that the Home Secretary interfered 
last year with as many as 420 sentences. That these sentences 
were dealt with in a manner satisfactory to the public shows 
that the Home Office is not so incompetent to discharge this part 
of its functions as many persons represent it to be. — lb. 

A Case in North Carolina. — It seems, from recent decisions 
in North Carolina, that, if one is well advised of certain geo- 
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graphical conditions, and takes advantage of them, he may slay 
his foe and escape all punishment. A gentleman standing in 
North Carolina maliciously shot and killed another who was just 
across the boundary in Tennessee. He was tried in North ' 
Carolina for murder, and acquitted on the ground that the crime 
was committed in Tennessee, and the North Carolina Court had 
no jurisdiction (TAe State v. Hall, 114 N. C. 909; 41 Am. St. 
Eep. 822). Then the Tennessee authorities tried to lay hold of 
him and bring him thither for trial by extradition proceedings ; 
but the North Carolina Court held that he could not be extra- 
dited, because he was not ' a fugitive from justice.' The Court 
cited Alabama, Massachusetts, and Ohio decisions in point. Two 
judges, however, dissented from this conclusion, and argued that 
the offender was constructively a fugitive. 

Lawtibrs in Parliament. — The London Law Journal says : 
*' The total number of lawyera in the House of Commons is 150, 
which is considerably in excess of the number in previous Parlia- 
ments. The legal profession forms, therefore, nearly one-fourth 
of the whole legislative body. A contemporary has complained 
of the predominance of the legal profession in the House of Com- 
mons ; but the matter is entirely one for the electorate, whose 
choice of lawyers simply proves that those who are concerned 
with the administration of the law are best qualified to servo as 
legislators." 

Practising Peers. — According to a late doctrine, it was con- 
trary to etiquette for a Privy Councillor to practise at the Bai', 
but this usage was disregarded when Sir Henry James became 
Bight Honourable. Other conventional restrictions have been 
abolished. Macaulay tells how the first Duke of Bedford long 
refused to exchange his eai-ldum for a dukedom, on the ground that 
^ an earl who had a numerous family might send one son «to the 
Temple and another to a counting-house in the city ; but the sons 
of a duke were all lords, and a loi*d could not make his bread at 
the Bar or on * Change.' There are lords at the Bar now, a son 
of the present Prime Minister among them, and not only lords 
by courtesy, but at least one Peer of Ireland and one Peer of the 
United Kingdom who are in practice, more or less extensively. 
— World. 
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CURRENT TOPICS AND CASES. 

The addition to the appeal list at Montreal, between 
May and September, was not inconsiderable. The May 
list was so completely exhausted daring the term that 
only eighteen of the cases which appeared on that roll 
are to be found on the September list, and these are cases 
which were continued at the instance of the parties. But 
84 new cases have been added during the four months 
which intervened between the May and the September 
Terms. Of the 52 oases on the September list fifteen are 
from the rural districts. 



With the greatest possible deference to the opinion of 
the learned gentlemen who sat upon the Committee ap- 
pointed by the Gheneral Council of the Bar to inquire 
into the question of the examinations for admission to 
the profession, we find considerable difficulty in accept- 
ing the principal recommendation of their report. The 
majority report proposes that degrees from a law faculty 
shall dispense those who present them from any examin- 
ation whatever as to their legal attainments. Even if this 
change be advisable in itself, it cannot be pretended that 
the reason urged in the report is a very cogent one. The 
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committee lay considerable stress upon the fact that incon- 
venience is caused by the number of candidates to be 
examined. But an inconvenience of this nature — of the 
precise extent of which we are not able to judge — does not 
appear to be a strong reason for so radical a change in 
our system of admission to the profession. The acceptance 
of a degree from the law faculty of a university as equi- 
valent to an examination would seem likely to re-intro- 
duce the inequality of standard which was removed 
some years ago by the law which enacted that there 
should be but one general examination for the whole pro- 
vince, instead of the old system under which there was 
a separate examination in each district. Again, will the 
bar be able to maintain eflS.cient control over the curri- 
culum of every law faculty, present and future ? The 
change suggested has really the effect of making the va- 
rious law faculties equivalent to so many sub-committees 
of the General Council. Will they be content to assume 
that position ? If but one university existed, or could 
legally exist, in the province, the matter might be easily 
regulated. But three law faculties already exist, and the 
number may be indefinitely increased. Our impression 
may be ill-founded, but we are disposed to think that 
undue importance has been attached to an inconveni- 
ence, perhaps temporary in its nature, in the present 
system of examinations, and that further investigation of 
the subject will disclose some less revolutionary method 
of meeting the diflBlculty. Both the majority report and 
that of Mr. Languedoc indicate a careful examination of 
the subject, and these documents merit the serious atten- 
tion of the profession. 



The resignation of the Hon. Mr. Justice Fournier, as a 
Justice of the Supreme Court of Canada, is announced. 
The learned judge has been a member of the Supreme 
Court since its organization in 18t5. He was called to 
the bar of Quebec in 1846, and appointed a Q.C. in 1863. 
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He has been bdtonnier of the Quebec district and also 
bdlonnier g^n^cU of the G-eneral Council of the Bar of the 
province. He was one of the editors of Le National of 
Quebec in 1866-68. He was elected to Parliament for 
Bellechasse by acclamation in 1870 in a bye contest, and 
again in 1872 and 1874. He also represented Montmagny 
in the legislature of the province. On the formation of 
the Mackenzie administration he was given the portfolio 
of Inland Revenue, but later was transferred to the min- 
istry of justice, and subsequently to the post office. In 
1876 he was appointed a puisne judge of the Supreme 
Court of Canada. Mr. Justice Foumier's published 
opinions have evinced a careful appreciation of the merits 
of the cases submitted, and a sound judgment on the 
legal issues involved. 



THE BA R EXAMINATIONS— REPORT OF SPECIAL COMMITTEE 
TO THE GENERAL COUNCIL OF THE BAR. 

The committee appointed by you on the 23rd of February last to con- 
sider the subject of examinations of candidates for admission to practice 
at the Bar of this Province, beg leave to report: 

At the time of the appointment of the Committee it was understood 
that considerable dissatisfaction was felt at the result of the examina- 
tions held in January last 

Meetings of the membera of the Bar of the Quebec Section had been 
held in reference to the matter, and a meeting of the members of the 
Bar of the Montreal Section had also been held. A conference had been 
held with the members of the Law Faculty of the University of Laval, 
and of the University of McGill, and it was understood that an arrange- 
ment was being discussed to provide for the prolongation of the law 
course to four years, and to effect some change in the system of examina- 
tions of graduates before the Law Faculties. 

Since that date however, the members of your committee have taken 
occasion to consult with members of the faculties of the universities, 
members of the Board of Examiners of the Bar, and other members of 
the Bar, on l^ese subjects, and have received suggestions from varioas 
quarters. 

Tour committee learn that the Universities have not come to an agree- 
ment as to the prolongation of the law course. 

The Law Faculty of McGill seems to he rather in favor of a four years 
oouraet while the Law Faculty of the University of Laval in the city of 
Montreal seems to consider that a three years course with the number of 
lectures as now required, ought to be considered sufficient 

It is unnecessary to give at length in this report the reasons urged on 
the one side in favor of the four years course, and on the other in favor of 
the three years course. 

The Act of 1894 (57 Vic., cap. 35) having been so recently enacted by 
the Legislature, it does not appear to be desirable or proper to insist at 
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present upon such changes as would necessitate a prolongation of the 
term of students' clerkships to four and five years, as they~ were before 
the Act of 1894. 

Your committee conceive that the opinion which influenced the 
Legislature of 1804 in abbreviating the terms ought to be respected for 
at least a reasonable length of time, in order that the legislation may 
have a fair trial, particularly as there is much force in the arguments in 
support of it. 

In the consideration of all the questions your committee believe that 
the Bar ought to retain within the limits of its own corporate powers the 
absolute right of admission of members to the profession, and that no 
infringement should be permitted upon that principle. At the same 
time the mere duty of examining candidates to obtain a knowledge of 
their qualifications s<5 far as educational attainments are concerned, is a 
mere matter of obtaining evidence ; and there may be other mieans 
of obtaining that evidence quite as satisfactory as the present system 
affords. 

. To make the evidence satisfactory, the examinations in whatever form, 
or by whomsoever conducted, should be as thorough as is reasonably 
possible, while at the same time made equitable to the candidate. 

It must be admitted that the present system has worked fairly well, 
though it may not have proved in all respects perfect. 

A great many suggestions have been made to members of yoar com- 
mitt^, who feel bound to report these suggestions iu order that they may 
be considered by the council even though your committee do not see fit 
to approve of them. 

Tne law students themselves have made suggestions, some of which 
have commended themselves to the approval of some of the members of 
the committee. It will be well perhaps to deal with these first They 
are as follows : 

1. That examinations start at the time fixed. 

2. That there be an option given upon the number of questions^ or a 
lesser percentage required, or a greater number of questions given, and 
especially in the major subjects. 

3. That the student be allowed to have his paper back if he wishes, 
and be entitled to know in what subjects he is plucked- 

4. That all papers on certain subjects only be examined by special 
committees, to the end of bringing about a uniform system of correcting 
papers ; and that the present system of submitting papers to the sul^ 
committees be abolished. 

The first of these suggestions arises from a complaint that the examina- 
tions of candidates do not begin at ten o'clock on the first day. 

The examiners explain that this is unavoidable, as the by-laws require 
that the questions to be submitted to candidates shall not be prepared until 
that day, and the forenoon consequently of the first day is inevitably 
consumed in the preparation ot the questions. 

If there is any inconvenience or expense caused to candidates by the 
by-law respecting this matter, it might be obviated by some change in 
the procedure, or in the notices to candidates. 

The second suggestion would be a means, no doubt, of making the 
examinations more favorable to the candidates and perhaps fairer ; but 
it will be observed that if a greater number of questions are propounded, 
the effect would be to prolong the sit/ting of the Board, both in the pre- 
paration of the questions, and in the examination of the answers, thereby 
increasing the expenses both to students and to the corporation. 

3. " That the student be allowed to have his paper back if he wishes, 
** and be entitled to know in what subjects he is plucked." 

While some of the members of the committee approve this suggestion, 
others consider there are grave objections, particularly to the first part 
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of it Some of your committee are opposed to allowing the {Mipera to be 
given back under any circumstances, feeling that no good is likely to 
result from such a practice, either to the student or to the Board. 

There is not so much objection to informing the student as to the 
particular subject in which he has failed. 

4. ** That all papers on certain subjects only, be examined by special 
" committees, to tne end of bringing about a uniform system of oorrect- 
" ing papers ; and that the present system of submitting papers to the 
** sub-committees be abolished.'' 

In this suggestion a distinction is made between ^* special committees '' 
and " subcommittees." This distinction, as well as the suggestion itself, 
is one which has commended itself to many of the present members of 
the Board of £xaminer8, several of whom at least, are in favor of divid- 
ing the work of the Board into parts,— assigning ''special subjects" to 
'' special committees,'' and abolishing the system of sub-committee as 
heretofore has been found necessaty. 

This suggestion is somewhat favorably considered ; but before making 
any decided recommendation as to its adoption, your committee are of 
the opinion it would be wise that the Board of Examiners should be 
asked to express their formal opinion respecting it. 

A fifth suggestion is as to the length of time allowed candidates in 
which to answer (questions. 

It is quite possible that in some cases the time allowed has been 
scarcely euificient, but in this matter a change in the direction desired 
would also have the effect of prolonging the sitting and increasing ex- 
penses; — an effect which ought to be avoided if possible. 

A sixth suggestion has b^n made to the effect that the examinations 
should be annual instead of semi-annual ; — the January examination to 
be dispensed with;— retaining only the July examinations, at which time 
the Board could have a longer sitting. 

It is doubtful whether this suggestion would prove satisfactory. A 
candidate who has failed to obtain admission, either to study or to prac- 
tise, would thereby be thrown back another year, which would be felt to 
be a great hardship. 

The seventh, ana perhaps the principal objection, is to the effect that 
the composition of the Board of Examiners should be changed. 

This suggestion was discussed at the conference held after the last 
January examinations. It was suggested that the Board should be com- 
posed partly of members of the Bar appointed by the sections as at pre- 
sent, and partly of members of the Faculties of the Universities :— . 
practically that the Board should be composed of nine members, two 
from the Faculty of the University of Laval, two from the Faculty of 
the University of McGill, and five from the Montreal and Quebec 
Sections. 

Your committee is averse to having any changes at present in the 
composition of the Board. They would require to be sanctioned by the 
Legislature, and it is quite probable that any such would be opposed as 
infringing to some extent upon the privileges of other sections as they at 
present exist. Your committee do not consider that there is any ne^ 
cessity for such a change. 

Whatever defects exist, or whatever complaints have arisen, do not 
fiowfrom the manner in which the Board of Examiners is composed. 
Your committee feel satisfied that the members of the Board as com- 
posed since the changes in the Charter of the Corporation effected in 1886 
by the 49-^50 Victoria, chapter 34, have administered justice in conduct- 
ing examinations as well as would have been possible under the same 
syfitem, however the Board might have been composed. 

The defects, if any. arise rather from three causes : 

1. That there is a large number of candidates to be examined ; 
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2. On a great variety of Bubjects ; 

3. In a very limited time. 

It is to meet and overcome some one or other of these circnmstanoeB 
that any changes in the law should be considered. If the nnmber of 
candidates to he examined were diminished, the complaints might be 
avoided. If the number of subjects could be lesaeneci, the evils com- 
plained of might disappear. If the time to be devoted to the work 
could be extended, complaints would likewise disappear. None of 
these changes can be brought about by a change in the composition of 
the Board. 

1. It is desirable to find a remedy, if possible, without prolonging the 
time consumed in the examinations. 

2. It is not possible to lessen the number of subjects in which can- 
didates should be examined, therefore no remedy can be found in that 

direction. 

3. The only direction in which it seems possible to bring about a 
change without either prolonging the time of examinations, or lessening 
the subjects on which examination is to be held, is to lessen the number 
of candidates to be examined. 

There is but one way of accomplishing this change, and that is by 
accepting a degree from a University as sufficient evidence of the 
qualifications of a candidate so far as his educational attainments are 
concerned. * 

Your committee are in favor of adopting this change. They have 
confidence in the belief that it would prove efficient in a great many 
respects. It would not infringe upon the principle of the control of ad- 
mission remaining as at present in the hands of the corporation. 

Your committee suggest that the present Board of Examiners should 
be continued in its present constitution: that all candidates should 
appear before them as at present, in person and with their credentials : 
and that article 3552 of the Revised Statutes should remain in force as at 
present, thereby controlling the educational training of students at the 
universities. It is under this article that the principle of retaining control 
by the Board is conserved to the Bar. The third paragraph is cited here 
for the sake of convenience : 

** The General Council may from time to time determine the subjects 
''which shall be studied, the number of lectures which shall be followed 
"in each subject in universities and colleges to constitute a regular law 
** course. 

" The programme once adopted shall not be altered except by a vote of 
** two-thirds of the members of the General Council. 

" The law course given and followed in the university or college, and 
" the diploma or degree in law granted to students, shall avail only in so 
'* far as the said curriculum hae been efiectually followed by the 
** university or college, or by the holder of the diploma conferring the 
" degree. 

" The General Council may make such by-law as it may deem ex- 
" pedient to give effect to these provisions." 

Under these provisions of the Charter, the Board will continue to 
retain its control over the education of students at the Universities. 

Your committee conceive also that it is in the interest of the profession 
to encourage candidates for admission to practice to obtain their legal 
education from the Law Faculties of the Universities. 

The members of these Law Faculties are eitlier members of the Bench 
or of the Bar, both of whom, it is confidently believed, have as deep an 
interest in the welfare and tuture of the profession as even the members 
of our Boards of Examiners ; with better opportunities for examining 
candidates as to their qualifications : and there is no solid reason for be- 
lieving that they cannot be entrusted with the duty of examining. 
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Not only have the members of the Facalties of the Universities an 
equal interest in the profession, bat they have also the reputation of their 
University to conserve by not bending candidates forward into any pro- 
fession who will afterwards bring reproach upon their Alma Mater. 

This latter interest is a guarantee to the Bar that the candidate who 
comes forward with a degree has merited it, and has become qualified to 
enter into the profession if otherwise worth ly". 

There are many other reasons why it is in the interest of the profes- 
sion to enconrt^ and foster legal education at the Universities. 

The exigencies of the present day have forced upon practising advo- 
cates the necessity of doing their office work by the aid of stenographers 
and typewriting, to such an extent as prevents the intercourse between 
patron and student, which, fifteen or twenty years ago, was wont to exist 

It has become almost impossible in the office of a practising attorney, 
to give any useful assistance to a student in his legal education, while 
the demand for a higher standard has undoubtedly increased the severity 
of the final examinations. 

Unless a student at the present day attends one or other of the Univer- 
sities of the Province, he can only come forward at the end of his term a 
self-educated man, and under great diiliculties. 

This fact has become so universally recognized, that a large per centage 
of the candidates— a per centage annually increasing— are now coming 
Trom the Universities, where they realize they can alone obtain that 
assistance and those advantages so necessary to the advancement of the 
student, and which he can no longer obtain in the office of his patron« 
It will therefore be in the best interests of the profession to encourage by 
every possible means the legal education afforded to the young men of 
the Province by the Universities. 

In the consultations had with the Law Faculties of Laval and McGill, 
your Committee are pleased to know that both are prepared to meet any 
reasonable demands that will tend to improve the standard of legal edu- 
cation in these Universities, and are willing to make some changes in 
their examinations before granting degrees. 

After a careful consideration of the whole subject, your Committee have 
no hesitation in suggesting an amendment to t^e present law affecting 
examinations of candidates for admission to practice, and of recommend- 
ing that, in the event of the Universities granting the degree of B. C. L. 
only after a final examination on all subjects at the end of the course, 
the Bar examiners should receive the degree as sufficient evidence of the 
qualifications of the candidate, so far as his legal attainments are con- 
cerned, and dispense him from any examination further than the inves- 
tigation of his certificates as to moral character and fitness in other 
respecti. 

Tnis change would overcome one of the causes of difficulty, by lessen- 
ing the number of candidates to be examined; remove many of the 
grievances complained of, and would not lessen public confidence in the 
profession. 

With this in view, your Committee have framed the amendment which 
they suggest, the adoption of which would also have the effect of lessen- 
ing both the labors devolving upon the practising members of the pro- 
fession who are members of the Board of Examiners, and the expenses 
of the corporation under the present system. 

Your Committee believe that the change recommended by their pro- 
posed amendment to Art 3554 would not only be the most simple, but 
would prove the most effective remedy for the evils complained of 

The whole respectfully submitted. 

(Signed) Tn. Chase Casgrain, 

Wm. WniTK, 
John Dunlop, 
Montreal, 27th April, 1895. 
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An Act to tanend the Law retpetting ike Bar, 

Whereas it has been deemed expedient in the interests of the Bar, of Stodenta-at- 
Law, and of the Universities of the Prorince, to amend the law respeoting the Bar of the 
Provinee of Quebec by further enoonraging the law students to follow a law conrse and 
oarrienlnm approved oy the Oeneral Council and adopted by the Universities : 

Therefore, Her Majesty, by and with the consent of the Legislature of Quebeo* enacts 
as follows : 

1. Article 8554 of the Revised Statutes of the Province of Quebec is hereby repealed 
and replaced by the following : 

" 3864 (1). It is the duty of examiners to inquire into the moralst character, reputation. 
*' knowledge and capacity and qualifloations of candidates, and for such purpose they 
'* have the right to summon and examine under oath administered by one of (hem. the 
'* candidate or any other person, and to put to them any question pertinent to the in- 
*• ouiry. 

C2). A diploma in law conferred upon a candidate by any of the Universities or Col- 
'* leges wherein a law course and curriculum approved by tbe General Council in aecord- 
" ance with Article 3552 have been adopted and followed, shall be suflBcient evidence of 
" his knowledge, capacity an qualifications, and shall dispense the candidate from any 
" examination by the examiners except as to his morals, character and reputation. 

" (3). Such examiners, or the majonty of them, have the same powers as tbe Superior 
" Court to compel witnesses to appear and to answer under oath in the manner and 
" under the penalties prescribed by tbe Court of Civil Procedure." 

8. This Act shall come into force on the day of its sanction. 



Report by Mr. Langttedoc* 

I le^t to say I cannot concur in the report of the majority of tlie 
committee on examinations appointed by the General Council of the 
Bar at its meeting of the 23rd of February last, and the subject seems to 
me of such vital importance, that I feel it my duty to give herewith my 
reasons of dissent. 

We are all agreed that it is essential ^ the existence of our body that 
it should not only retain in an . implied manner, but actively exercise 
itself the power to recruit itself by the admission of new members. The 
question which divides us is as to whether or not examinations held in 
the universities and degrees obtained thereby should avail as tests of 
legal knowledge so as to relieve the Bar from the responsibility of further 
enquiry in the matter. 

Following in the footsteps of the majority I shall first advert to the 
dissatisfaction felt in some quarters at the result of recent Bar examina- 
tions. 

It is a subject which 1 have already had occasion to mention in annual 
reports to this council. Unfortunate candidates at all times are prone to 
believe themselves the victims of injustice, or of a bad system, and often 
get their friends and relatives to share this view. This is inevitable 
under any circumstances, but it must be borne in mind that since 1886 
when the new charter came into operation, one of its chief objects was 
to effect a reform by raising the standard of legal edjication required for 
admission to the Bar. Examinations became at once more severe and 
very properly sa To carry out the reform a holocaust had to be offered, 
but the results were generally satisfactory. Complaints were only made 
bv the unfortunates, but the successful students themselves (who after 
all knew better than any one else) invariably acknowledged the fairness 
of the examinations, and I can bear witness that they agreed with the 
examiners in the estimate of incapacity of their rejected comrades. 

In tbe session of 1894, without any expression of opinion from the Bar 
and without deigning to afford it an opportunity to declare its views, at 
the requiast of the students, the Legislature abridged the term of study 
from a five and four to a four and three years* term. Students actually 
under indentures were given the benefit of this amendment 

The result was what might have been expected. At the examinations 
of July and January last, the ordinary number of men came up and in 
addition to them all those who in tiie usual course should have had to 
wait another year. The examiners had to deal with twice ^e number . 
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of candidates, one half of whom, no doubt, by the force of things, were 
nnripa They were of course mostly rejected, and as their number was 
unusually great the outcry was proportionately loud. Among the victims 
a great number, indeed I may say the majority, held University degrees, 
and two or three were prizemen or as they are known at Laval "licen- 
tiates with distinction." This latter circumstance no doubt was a painful 
one to the Faculties and it may have caused their members, as well as 
some of the general public, to think that there was something wrong 
about the Bar examinations. 

In point of fact there had been nothing wrong about them, so far from 
that, the Board had by extraordinary energy and industry done the 
double of their accustomed work as efficiently as ever. The whole cause 
of the trouble, was the improvident and hasty action of the Legislature 
in amending the Bar charter (with the levity with which they deal with 
the municipal code). I can see nothing to respect in the opinion by 
which it was influenced, and so far from admitting that there is any 
force in the arguments in support of it, I have not been able to find out 
what those ailments are. The only reason urged by the supporters of 
the bill before the committee on l^islation was that it restored a pre- 
existing state of things, and that it was desired unanimously by the 
students and by a number of members of the Bar. 

The dissatisfaction at the result of the recent examinations was not 
shared in by the Bar. On the contrary, at a meeting held in Montreal 
section, the action of the Board of Examiners was endorsed and approved 
o£ The Quebec section asked for explanations, but took no further 
action condemnatory or otherwise. No other opportunity has been afford- 
ed the Bar as a body to express its opinion on tne subject. 

At a meeting of this council held in Quebec on the 6th of December 
last, the following took place, as appeare by the minutes : 

'* The Secretary draws the attention of the council to a rumour current 
in the press that Law Students or some other persons are endeavouring 
to obtain from the Legislature a bill to change the mode of admission to 
the Bar by taking from that body the power of examining candidates, as 
to learning, and giving it to the Universities. 

*' It is moved by Mr. Methot, seconded by Mr. Dtmlop, that this council 
strenuously protests against any attempt to interfere with the rights, 
immunities.and privileges of the Bar : 

" That the power of selection of its members to the exclusion of all 
others is essential to the existence of the Bar and was conferred upon it 
in the public interest, to insure the exercise of the functions of advocate 
by those only who are fit and worthy ; 

f* That no change in the manner of making such selection provided by 
the existing law is desirable and, should the occasion arise, it will l>e 
demanded by this council in the name of the profession and not left to 
strangers, still less to those who, as regards the Bar, are in statu 
pvpiUari ; 

"That the Bittonnier general, the Secretary treasurer and all the 
members of this council who are or will be in Quebec during this session 
of the Legislature be specially requested and authorized to do all in tlieir 
power with the government and members to prevent the carrying of any 
measure in the direction above mentioned.'* 

In consequence of this resolution, I had the honour to appear before 
the committee of the Legislature at the last session to which the bill 
therein mentioned had l^n referred, the object of which was to bring 
about very much the mode of examination commended in the majority 
report This committee was composed among others of the leading 
lawyers in the House. The question of the examinations was fully dis- 
cussed with the result that the committee reported against the bill and 
it was dropped. 
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Under such circumstanceB it seems to me it would be more than incon- 
sistent for the Bar to seek a change at all in the mode of examining 
candidate^. I could not see in such a course anything short of an 
ignominious striking of its colours. It is all very fine to say that the 
Board of Examiners is to be maintained as at present constituted, 
that they shall have the right to see the candidates and to inquire into 
their character and reputation, that the council is to approve of the curri- 
culum adopted by the Faculties, that the members of these faculties are 
themselves members of the Bar or Bench, and as much interested in the 
welfare of the profession as in the reputation of their Alma Mater. All 
these considerations do not alter the fact that the proposal of the report 
is to transfer the i>ower of ascertaining the legal knowledge of candidates 
from the Bar and its Board of Examiners to the Universities. 

Is this wise? I say emphatically no. 

Consider what the Universities are in this country. They are private 
independent bodies over which the State itself has no control. Can it be 
seriously pretended that the Bar can ever hope to exercise such a control? 
Take the teaching given to day in the law faculties of McGill and Laval. 
It is not at all the same, it is not founded on the same plan. Can yon 
expect to get Laval to adopt McGilFs programme or vice versaj or can you 
imagine the two faculties to adopt a plan of your own ? Never 1 In the 
continental countries of Europe, notably in France, a degree in law from 
the University of France is sufficient evidence of legal knowledge for 
admission to the Bar, but there and wherever the same state of things 
obtains, the University is a state University under the control of public 
authority and stands alone, so that the conditions under which its degrees 
are granted are uniform for the whole country. In England, where the 
system is analogous to our own, the Inns of Court have always most 
jealously kept to themselves the exercise of the power of admission to the 
Bar both in respect of legal instruction and of social and moral standing. 
In recent times, since the former has been made an essential requisite 
and examinations have become so severe, University degrees in law are 
only accepted to relieve the candidate from examination in Roman or 
civil law, which, as we know, has much less imix)rtance with them tlian 
it has with us. The party led by the late Lord ISelborne in their attempts 
to incorporate and otherwise reform the Inns of Court, never dreamt of 
interfermg with their examinations. 

On the above ground alone, namely, the independent status of our 
Universities and the fact of there being several between ^which competi- 
tion may arise, I am of opinion that it would be most dangerous to sur- 
render into their hands a fraction of a power so essential to our existence 
and improvement as a body. But I feel I would lay myself open to a 
charge of disingenuousness if I did not further declare my conviction 
that examinations by the Universities will ever be conducted in the 
interest of these bodies and not in that of the Bar. No one can serve two 
masters, and I have no doubt that with the best intentions, the most 
high minded professors would, as is natural, give a first place in their 
hearts to their venerable Alma Mater. And I further think that there is 
cause to dread that the interest of these great institutions may not always 
be that of the Bar, and, in case of conflict, it is easy to foresee which 
would have to give way in the minds of learned professors. 

In conclusion, I think it is the plain duty of the Bar to jealously guard 
and keep intact tlie privileges conferred upon it, that the chief one among 
ihem is the process of selection of its members, that the main feature of 
this process is the ascertaining the legal knowledge of aspirants, and that 
it should not shrink one jot from the responsibility ot exercising this 
power. 

I do not think the present system of examinations perfect It seems 
to me the idea of representation, so excellent in our political institutions, 
degenerates into an abuse when imported into every liiing. 
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I see no reaaon for it in the conRtitntion of the Board of Examiners. 
Why must all the sections be represented ? I cannot see it The conse- 

Snence of this is that genttemen are brought down to Quebec or up to 
lontreal at a great inconvenience to themselves, without, it seems to me, 
any necessity. My idea of a Board of Examiners would be one com- 
posed of members of the Bar, taken from any part of the Province, of 
such standing as to make them representative of all that is good in the 
body and therefore above suspicion or cavil. They need not be very 
numerous, but they should be remunerated- for the task imposed on them. 
Examining is work, hard work and most important work, and for this 
adequate remuneration should be provided. 

Finally it seems to me that the matter in hand is of Ruch importance 
that the council, bound as it is by its own recent resolutions and action, 
should deal with it with the utmost care, and at least take in a regular 
manner the views of the sections to which it should be referred. 

W. C. LANGUEDOa 



LONDON POLICE COUBTS, 

Id this article I shall endeavor to describe the system admin- 
istered by our London stipendiary magistrates. Many persons, 
especially those of the criminal class, who have come to regard 
them as an inevitable evil, one of the vices of a constitution, 
calling loudly for reform, will be surprised to learn that they are 
compai*atively a modern creation. 

Until 17^2 the police of the metropolis was administered by 
the Lord Mayor and twenty-six aldermen, sitting in rotation 
every forenoon at the Guildhall and Mansion House for the city; 
and at Bow Street by three magistrates sitting in rotation every 
day for Westminster and those parts of Middlesex, Surrey, Herts, 
Essex and Kent lying within the metropolis. 

Old Bow Street Police Court was nearly opposite the present 
one, and close to Covent Garden, then, as now, one of the worst 
neighborhoods in London. Is it the irony of Fate or some econ- 
omic law, that among the choicest flowers of our English gardens 
are found our rankest human weeds, that the howl of the mid- 
night ruffian and the oath of the harlot are heard side by side 
with the strains of Mozart and the voice of Patti ? 

"Throughout a great part of the eighteenth century,*' says 
Sir James Stephen (History of the Criminal Law of England, 1, 
229-230), the business of magistrates in that part of London 
which was not included in the city was carried on by magis- 
trates who were paid almost entirely by fees. What the fees 
precisely were, and by what law their execution was justified, I 
am not able to say, nor is it worth while to inquire." 
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Townsend, a well-known Bow Street runner, who had been in 
the police since 1782, in giving evidence before a committee of 
the House of Commons in 1816, said : " At that time, before the 
Police Bill took place at all, it was a trading business ; and there 
was Justice This and Justice That. Justice Welch in Litchfield 
was a great man in those days, and old Justice Hyde and Justice 
Girdler, and Justice Blackborough, a trading justice of Clerken- 
well Green and an old ironmonger. The plan u«ed to be to issue 
out warrants and take up all the poor devils in the street, and 
then there was the bailing of them, two shillings and four ponce, 
which the magistrates had ; and taking up one hundred girls, 
that would make, at two shillings and four pence, eleven pounds, 
thirteen shillings and four pence. They sent none to gaol, the 
bailing them was much better." 

" Look with thine ears : see how yond justice rails upon yond 
simple thief. Hark in thine ear : change places and, handy- 
dandy, which is the justice, which the thief? '* 

The author of " Tom Jones," ''that exquisite picture of human 
manners,'* thus describes his experience as a justice for West- 
minster : " By composing instead of inflaming the quarrels of 
porters and beggars (which, I blush to say, has not been usually 
practised), and by refusing to take a shilling from a man who 
most undoubtedly would not have had another, I reduced an 
income of about five hundied pounds of the dirtiest money upon 
earth to little more than three hundred pounds, a considerable 
proportion of which remained with my clerk; and, indeed, if the 
whole had done so, as it ought, he would be but ill paid for sitting 
almost sixteen hours in the twenty-four in the most unwhole- 
some as well as nauseous air in the universe, and which hath in 
his case con*upted a good constitution without contaminating his 
morals." 

Five hundred pounds, 1 may state, is the salary which, with 
three exceptions, the Legislature has since assigned to the chief 
clerks of the metropolitan police courts. At Bow Street and 
Great Marlbororigh Street the salary is indefinite, and at West 
Ham it is eight hundred pounds. 

Fielding adds : *' A predecessor of mine used to boast that he 
made one thousand pounds a year in his office, but how he did 
this (if indeed he did it) is to me a secret. His clerk, now mine, 
told me I had more business than he had ever known there. I 
am sui'e I had as much as any man could do. The tinith is, the 
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fees are so very low, when any are due, that if a single justice of 
peace had business enough to employ twenty clerks, neither he 
nor they would get much by their labor. The public will not 
therefore think that I betray a secret when I inform them that I 
received fi'om the Government a yearly pension out of the public 
service money." 

Fate, which had condemned Fielding, like his contemporaries, 
Johnson and Goldsmith, to toil for the booksellers, ordained also 
that the hand which drew Sophia and Amelia should sign mitti- 
muses for blear-eyed Molls and Molly Segrims. But vex not his 
ghost, oh, let him pass I 

" Here lies poor Ned Purdon, from misery freed, 
Who long was a bookseller's hack ; 
He led such a damnable life in this world, 
I don't think he'll wish to come back." 

Fielding was succeeded as justice for Westminster by Saunders 
Welch, who, Boswell tells us, " established a regular office for the 
police of that great district, and discharged his important duties 
for many years faithfully and ably." He was the friend of 
Johnson, who, when Saundei'S Welch's health gave way, obtained 
for him through Chamier (Under-Secretary of State) leave of 
absence to go to Italy, and a promise that the pension of two 
hundred pounds a year should not be discontinued. 

Johnson who ^^ had an eager and unceasing curiosity to know 
human life," told Boswell that " he had attended Mr. Welch in 
his office for a whole winter to hear the examinations of the 
prison^'S, but that he found an almost uniform tenor of mis- 
fortune, wretchedness and profligacy." 

In spite of one or two magistrates like Fielding and Welch, the 
state of the metropolis was so serious that 32 Geo. IlL c. 53 was 
passed, establishing seven public offices: at Queen's Square, St. 
Margarets, Westminster ; Marlborough Street, Oxford Road (as 
Oxford Street was called then) ; Hatton Gai-den, Holborn ; Wor- 
ship Street, Finsbury Square; Lambeth Street, Whitochapel; 
High Street, Shoreditch ; and Union Street, Southwark. Three 
magistrates, two clerks, and six constables wore attached 
to each office. The fees were paid to a receiver, as they are now, 
and by him distributed among the different offices, none of them 
receiving more than two thousand pounds. The salary of the 
magistrates was four hundred pounds each, and no other Middle- 
sex or Surrey justice was allowed to take any fee within their 
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jarisdiction. Two of them are still remembe^*ed, Monias lieach 
and Patrick Colquhoun, author of a treatise on the Police of the 
Metropolis, which passed through seven editions in ten yeai-s, 
and of which the Select Committee of the House of Commons 
(1838) say: " The merit of bein^ tlie first to point out the neces- 
sity and practicability of a system of preventive police upon a 
uniform and consistent plan, is due to Mr. Colquhoun." 

Leach is described by his biographer in the Dictionaiy of 
National Biography (that most catholic work which embraces 
murderera in its fold) as ^^an able man/' but it is added, 'Mil 
health made him irritable." The last feature would scarcely 
distinguish him from many of his successors on the bench, but he 
is remembered as the editor of Hawkin's " Pleas of the Crown,*' 
aad of numerous Reports. 

It was while the court was in Hatton Garden that the father of 
the present Sir George Lewis, whose offices are still in Ely Place, 
laid the foundation of the business which Sergeant Ballantine 
describes with loving care, and to which he. Sergeant Parry, Mr. 
Montagu Williams, and other members of the race of Chaffan- 
brass, owe their rather doubtful fame. 

A singular thing about the Old Bailey, the final cause of the 
police courts, and which once shared with them the favors of a 
certain class of counsel more largely than now, is the blight 
which seems to fall upon its practitioners. Whether a legacy of 
death hangs round those grey walls, or that the shadows of a 
hundred years fall like a pall upon the living, the fact is unques- 
tionable. Except parts of Bi-skine's closely reasoned, but rather 
turgid speech for Hardy, and Sergeant Shee's defence of Palmer, 
an admirable piece of reasoning and eloquence (the peroration is 
one of the most beautiful and pathetic passages in the language), 
and neither Erskine nor Shee was an Old Bailey man, none of the 
speeches delivered there survive — can be quoted as literature. 

Although the new police courts did much to relieve ttie mis- 
chief which led to their creation, grave evils remained. This 
was partly the fault of the criminal law, even now, as Sir Bdwaixi 
Fry called it, a thing of '* threads and patches," but then still 
more defective. For instance, it was not an offence to receive 
cash, or bank notes, or bills, knowing them to be stolen, as for that 
purpose they were not regarded as chattels. According to Col- 
quhoun, there were upwards of three thousand receivers in the 
metropolis alone. The thefts, in small sums, from houses, shops, 
warehouses, etc., were something like seven hundred thousand 
pounds a year. An immense trade was done in counterfeit coin, 
two persons together being able to produce from two hundred to 
three hundred pounds of base silver coin in six days. As usual, 
the unfortunate attorney was the scape-goat. '* No sooner," saj's 
Colquhoun, *' does a magistrate commit a hackneyed thief or. a 
receiver of stolen goods, a coiner or dealer in base money, or a 
criminal charged with any other fraud or offence punishable by 
law, than recourse is imm*ediately had to some disreputable 
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attorney, whose mind is made up and prepared to practice every 
trick and device which can defeat the mode of siibBtantial 
justice." 

Tindal might well speak' of " Christ, our attorney, suffering 
for PS." 

The plunder from ships in the Thames alone was so enormous 
— nearly half a million a year — that in 1798 a marine office, with 
two magistraros, was established at Wapping New S lairs. At 
first it confined itself almost wholly to offences committed on the 
river or connected with the stores in arsenals, but gradually its 
jurisdiction extended until it became the present Thames Police 
Court. 

The glories of Batcliffe Highway have faded, but readera of 
DeQuincy*s immoi'tal history of the murders of Mar and Wil- 
liamson, can form an idea of what it was eighty years ago, when 
the largest ships discharged up stream, and the purlieus of the 
docks were " full of strange oaths," and the haunt of sailors of 
every race. Then, and until the advent of the large cargo 
steamers and short voyages, the Thames was the busiest police 
court in London, and it was not uncommon to hear as many as 
sixty summonses in a single day for wages alone — often for con- 
siderable amounts. 

Thirty or forty yeai-s ago it supported four solicitors, all mak- 
ing good incomes; now it provides a bare living for two gentle- 
men who, with the aid of the police, maintain a close preserve, 
fi*om which trespassers are jealously excluded. Some years ago 
a friend of mine, an able man and an excellent lawyer, endeav- 
ored to establish himself in Arbour Square, but was boycotted so 
effectually (one of the two gentlemen remarking that he would 
sooner do a case for nothing than let it go to him) that he was 
obliged to abandon the attempt. 

Another difficulty to which Colquhoun refers is the absence of 
any provision for backins^ warrants, but this was supplied by 2 
and 3 Vic, c. 71 ; 11 and^l2 Vic, c 42 ; 11 and 12 Vic, c 43, and 
42 and 43 Vic, c 49. These statutes, adde J to 10 Geo. iV., c 44, 
placed our police upon its present fooling. Pai't of their effect is 
to enable the Queen to establish thirteen police courts (in addi- 
tion to Bow Street), and to appoint an}' number of magistrates 
up to twenty-seven ; the chief magistrate with a salary of one 
thousand eight hundred pounds, the others one thousand five 
hundred pounds each. There are now fourteen courts, with Bow 
Street, but only twenty-six magistrates. 

The powers and duties of magistrates are derived, in the first 
instance, from the commission of peace, which directs them to 
"keep the peace,'* and "to keep and cause to be kept*' all statutes 
for the maintenance of the same, and to bind over or commit any 
peraon guilty of threats of assault or fire. In addition to this, 
an ever-increasing load "tarn immensus aliui'um super alias 
acervaturum logum cumulus," both ministerial and judicial, is 
laid upon them by the babblers at St. Stephen's, upon whom, in 
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a pious moment, the late Thomas Carlyle prayed that our " only 
general *' might " live to turn the key." 

In indictable cases the magistrate's duty is clear, to commit, if 
there is a prima facie case, although I have known so experienced 
a magistrate as Mr. Hannay tell a defendant that he haa no doubt 
of his intention to defraud (which he had no right to say unless 
he meant to commit), and then dismiss the charge on the ground 
that no juiy would convict. 

One of the weakest parts of the system is the way in which 
depositions are taken. Statements are often put on the file 
which could never become evidence. Of course, in indictable 
cases, such a thing can do little harm beyond burdening the 
depositions uselessly ; but injustice is often caused by the omis- 
sion of material facts. No means exist of compelling magis- 
trates' clerks, many of whom, as Sir James Hannen said of the 
present Attorney-General, " sometimes seem to preside over the 
court/' to make note of anything which they may consider un- 
important. The consequence is, that any witness who may have 
made an inconvenient admission, and who finds that it is omitted 
from the depositions, to which he may have access at any time 
through his solicitor, **plucks up heart of grace" and repudiates 
it altogether. 

I have no wish to attack magistrates* clerks. They are an in- 
dustrious and underpaid body. One, Mr. Martin, joint author of 
**A Magisterial and Police Guide," is an accomplished lawyer. 
But it must not be forgotten that while a barrister, to become a 
clerk, must be of fourteen year^' standing, although seven years 
are sufficient to qualify him for the bench, the post may be filled 
by a solicitor just admitted, and with -no experience at all of 
criminal work. 

With regard to witnesses, a great deal of nonsense has been 
talked about their treatment by counsel and solicitors. To hear 
the dithyrambs of the press, one would think we had returned to 
to the days of Peacham, " examined before torture, in torture, 
between torture, and after torture." My own experience is that 
witnesses are quite able to tjike care of themselves. 

There is one class, the police, of which I ought to say a word 
in conclusion. They have been attacked as if they had been 
born with a ** double dose of original sin." My experience is 
that they are much as other men are. No doubt they are in- 
clined to make rather ample drafts on the magisterial faith, 
which are, perhaps, honored a little too readily. Possibly magis- 
trates feel that if they begin to doubt anything, they may end, 
like Gibbon, by believing nothing. Of course it is obvious that^ 
by making a man one of a class, with his chance of promotion 
depending upon his reputation as a smart officer, as well as upon 
the good will of his comrades, you give him a direct interest in 
securing a conviction and in supporting otheiu in doing so. 

If I were asked for my advice, it would be that of Talleyrand, 
" Surtout pas trop de zdle." — W^. Jiolloway^ in ** Green Bag." 
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CURRENT! TOPICS AND CASES. 

In the interest of the administration of justice it is to 
be lamented that in cases where nearly all the witnesses 
are of the same nationality as the accused, counsel cannot 
or do not act in concert in an endeavor to secure a jury 
speaking the language of the prisoner. Mixed juries are 
objectionable on several grounds. In the first place there 
is the obvious objection that the trials usually take nearly 
double the time that would be consumed if no trans- 
lation of evidence and no duplication of the addresses of 
counsel and of the judge's charge were necessary. Take 
the Demers case, for instance, in which after a trial last- 
ing a whole month the jury have disagreed. This case 
would probably have been concluded within sixteen or 
seventeen days if the jury had been composed of persons 
speaking the same language. In the next place, we 
have a strong impression that the jury never follow or 
appreciate the evidence so well if it has to be translated ; 
and this is especially true if the translation is a poor one, 
or if the interpreter becomes over-fatigued, as is apt to 
occur in the course of a long trial. Still more important 
is it that during a trial in which the evidence is long and 
complicated the jury should be able to communicate 
freely with one another, without the cumbersome medium 
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of an interpreter. A carious example of the embarrass- 
ments which may arise from the inability of the jury to 
converse with one another occurred two years ago to the 
learned judge who presided at the Demers trial. His 
honor was trying a case at Ste. Scholastique, and the 
evidence was so clear that he expected the jury would 
find a verdict without leaving their seats — a result which 
would have enabled him to take the train of that after- 
noon. But the jury expressed a wish to retire, and some 
time later when an officer was sent to ascertain whether 
they were ready to come into court, he returned with a 
negative reply. Another long wait ensued without any 
intimation from the jury. Meantime it was evident from 
the noise proceeding from the jury room that a discussion 
of the liveliest description was in progress. The clamour 
increased, until finally the judge sent an officer for the 
purpose of finding out the cause of the excessive vocifer- 
ation. The messenger returned in a few minutes with 
the explanation. It appeared that six of the jury spoke 
English and did not understand a word of French, and 
the other six spoke French and did not understand a 
word of English. The two sections had raised their 
voices in a vain attempt to make themselves mutually 
understood. An interpreter was then sworn in and 
dispatched to the jury room. He quickly discovered that 
the jurors were all agreed, that they had been all agreed 
from the first, but they had been unable to discover the 
fact! 



A meeting of the bar of Montreal was held on the 28th 
September on the subject of the examinations, and at 
this meeting, which was attended by over one hundred 
and fifty members, it appeared that the practically 
unanimous feeling was against the proposition of the 
majority report noticed in our last issue, to the effect that 
a degree in law from a university should be accepted as 
sufficient evidence of legal attainments for admission to 
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the practice of the profession. The meeting was too large, 
and those present were too impatient to reach the con- 
clusion, to admit of a very full discussion of the reasons 
urged in the report in behalf of the recommendation. 
Bat it is evident that the great majority hold firmly to 
the opinion that the bar must not part with the absolute 
and complete control of the examinations. Even those 
members of the bar who are connected with the univer* 
sities do not appear to differ seriously from this view. 
The elaborate report of the committee was, therefore, not 
so fally considered as it might have been. Perhaps a 
conference between delegates from the several sections 
and authorized representatives of the universities might 
develop some other feasible proposition ; but in view 
of the feeling manifested so strongly at the Montreal 
meeting we are not over sanguine of such a result. 



The expense of the present system of examinations has 
frequently been put forward as a strong objection to it. 
It was stated at the Montreal meeting by the ex-bdton- 
nier, Mr. Dunlop, that funds which should be applied 
to the purchase of books for the library are absorbed by 
the cost of the examinations, — Montreal as usual having 
to bear the principal burthen. This state of things 
should not exist. Pending any other settlement it would 
seem but fair to make the examinations self-sustaining 
by an adequate increase of the fees to applicants. Seeing 
that the legal profession is already so thronged there is 
no occasion to attract applicants by a scale of fees which 
makes the examinations a tax upon the general funds. 



The appointment of Mr. Desir6 Girbuard, Q.O., to be a 
puisne judge of the Supreme Court of Canada, in the 
place of Mr. Justice Fournier resigned, was made on the 
2dth ult. Mr. Girouard comes somewhat late to the 
bench,being now in his sixtieth year, but this is the second 
vacancy which has occurred in the Quebec membership 
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of the Supreme Court since it was constituted. He has 
had opportunities of accepting subordinate i)08ition8 on 
the bench, but has preferred to bide his time. He thus 
brings to the discharge of his judicial functions the 
maturity of judgment and experience gained during the 
long period of thirty-five years devoted to active practice 
and parliamentary affairs. By this appointment the 
Montreal division of the province for the first time has a 
representative on the Supreme T>ench ; yet more than 
four-fifths of. the Province of Quebec cases carried to the 
Supreme Court have proceeded from this city, and in fact 
a considerable part of the entire business of the court 
has consisted of appeals from the city of Montreal. The 
new judge will thus be a gain to the profession in this 
district, and it may be added that both by ripe judg- 
ment and experience and the habit of thorough research 
and study he is well qualified to fill the position with 
distinction to himself and satisfaction to the bar. 



SUPREME COURT OF CANADA. 

Ottawa, 9 Oct. 1894. 

City of Quebec v. The Qubbn. 
Exchequer.] 

Constitutional law — Dominion government — Liability to action for 
tart — Injury to property on public work — Non-feasance — 39 
Vic, c. 27 (D)—R. 8. C, c. 40, $. 6—50 <f? 61 Vic,, c. 16 (D). 

By 50 and 51 Vic, c. 16 (D) the Exchequer Court is given 
jurisdiction to hear and determine, inter alia : (c) Every claim 
against the Crown arising out of any death or injury to the per- 
son or to property on any public work, resulting from the ne- 
gligence of any officer or servant of the Crown while acting 
within the scope of his duties or employment ; 

(d) Every claim against the Ci*own arising under any law of 
Canada. 

In 1877 the Dominion Government became possessed of the 
property in the city of Quebec on which the citadel is situated. 
Many yeara before that a drain had been consti'ucted through 
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this property by the Imperial authoritieB, the existence of which 
was not known to the officers of the Dominion Government, and 
it was not discovered at an examination of the premises in 1880 
by the City Engineer of Quebec and others. Before 1877 this 
drain had become choked up, and the water escaping gradually 
loosened the earth until in 1889, a large portion of rock fell from 
the cliff into a street of the city below, causing great damage, 
for which compensation was claimed from the Government. 

Seld, affirming the decision of the Exchequer Court, that as 
the injury to the property of the city did not occur upon a public 
work, subsec. (c) of the above act did not make the Crown liable, 
and moreover there was no evidence that the injury was caused 
by the negligence of any officer or servant of the Crown while 
acting within the scope of his duties or employment. 

Held, per Strong, C. J., and Fournier, J., that while subsec. (c) 
of the act did not apply to the case, the city was entitled to relief 
under subsec. (d) ; that the words ^' any claim against the Crown " 
in that subsection, without the additional words would include 
a claim for a tort ; that the added words, '^ arising under any law 
of Canada," do not necessarily mean any prior existing law or 
statute law of the Dominion, but might be interpreted as mean- 
ing the general law of any province of Canada ; that this case 
should be decided according to the law of Quebec regulating the 
rights and duties of proprietors of land situated on different 
levels; and that under such law, the Crown, as proprietor of land 
on the higher level, was bound to keep the drain thereon in good 
repair and was not relieved fi*om liability for damage caused by 
neglect to do so by the ignorance of its officers of the existence 
of the drain. 

Appeal dismissed with costs. 

Pelktier, Q.C., do Qidm, Q.C., for the appellant. 
Soggy Q.Cf for the respondent. 



6 May, 1895. 
DiONNE V. Ths Qubsn. 
Quebec] 

Pension — Commutation r-Transfer or cession^ R. 8. P. Q., Arts. 

690, (>93. 

D, a retired employee of the Government of Quebec, surren- 
dered his pension for a lump sum to the Government, and his 



294 THB LSOAL NEWS. 

wife brought an action to have it revived and the surrender can- 
celled. By Art. 690 of R. S. P. Q. " the pension or half pension 
is neither transferable nor subject to seizure," and by Art. 683 
the widow of D. would have been entitled to an allowance equal 
to one half of his pension. 

Held, reveraing (he decision of the Court of Review, Strong, 
C. J., and Sedgewick, J., dissenting, that D, after his retirement 
was not a permanent official of the Grovernment of Quebec and 
the transaction was not, therefore, a resignation by him of office 
and a return by the Grovernment, under Art. 688, of the amount 
contributed by him to the pension fund; that the policy of Art. 
690 is to make the right of a retired official to his pension in- 
alienable even to the Groveiiiment; that D's wife had a vested 
interest jointly with him during his life in the pension and could 
maintain pi*oceedings to conserve it ; and therefore that the sur- 
render of the pension should be cancelled. 

Appeal allowed with costs. 

Burroughs for the appellants. 

Cannon, Q.C., for the respondent. 



6 May, 1895. 

N. A. Glass Co. v. Barsalou. 
Quebec] 

Contract — Construction of— Agreement to discontinue business — 
Determination of agreement. 

B, a manufacturer of glassware, entered into a contract with 
two companies in the same trade, by which in considei^ation of 
certain quarterly payments, he agreed to discontinue his business 
for five yeara. The contract provided that if at any time during 
the five years any furnace should be started by other parties for 
the manufacture of glassware, either of the said companies could, 
if it wished, by written notice to B, terminate the agreement 
'^as on the first day on which glass has been made by the said 
furnace/' and the payments to B. should then cease unless he 
could show " that said furnace or furnaces at the time said 
notice was given could not have a production of more than $100 
per day." 

Reld, affii*ming the decision of the Court of Review, that under 
this agreement B. was only required to show that any furnace 
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80 started did not have an actual oatpat worth more than $100 
per day on an average for a reasonable period, and that the words 
" could not have a production of more than one hundred dollars 
per day" did not mean more capacity to produce that quantity 
whether it was actually produced or not. 

Appeal dismissed with costs. 

Martin^ Q.C, (Ontario Bar) <fe Martin for appellant. 
Biique^ Q.C., dc Qeoffricn, Q.C., for respondent. 



11 March, 1895, 

The QuiBN v. Filion. 
Exchequer.] 

Crown — NegUgence of servants or officers — Gommon employment— 
Law of Qm^^c— 50 & 51 Vic, c. 16, a. 16 (c). 

A petition of right was brought by F. to recover damages for 
the death of his son caused by the negligence of servants of the 
Grown while engaged in repairing the Lachine Canal. 

Held^ affirming the decision of the Exchequer Court, Tasche« 
reau, J., dissenting, that the Crown was liable under 50 & 51 
Yic, c. 16, s. 16 (c) ; and that it was no answer to the pe- 
tition to say that the injuiy was caused by a fellow servant of 
the deceased, the case being governed by the law of the Province 
of Quebec, in which the doctrine of common employment has no 
place. 

Appeal dismibsed with costa. 

Monk, Q.O.y (Sf Coderre, for appellant. 
Bogg, Q.C., for respondent 



6 May, 1895. 

YlLLAOE OF POINTE ClAIRE V. FoiNTE ClaIEB TuRNPIKB 
EOAD Co. 
Quebec] 

Statute — Construction of — Retroactive effect of-^Municipal corpora- 
tian— Turnpike Road Company — Erection of toll gates — Consent 
of corporation. 

A turnpike road company had been in existence for a number 
of years in the village of Pointe Claire, and had ei*ected toll gates 
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and collected tolls therefor, when an act was passed by the Que- 
bec legislature, 52 Vie, c. 43, forbidding any such company to 
pUce a toll or^other gate within the limits of a town or village 
without the consent of the corporation. Sec. 2 of said act pro- 
vided that *' this act shall have no retroactive effect,*' which sec- 
tion was repealed in the next session by 54 Yic, c. 36. After 
52 Yic, 0. 43 was passed, the company shifted one of its toll 
gates to a point beyond the limits of the village, which limits 
were subsequently extended so as to bring said gate within them. 
The corporation took proceedings against the company, contend- 
ing that the repeal of sec. 2 of 53 Yic, c. 43, made that act i*etro- 
active, and that the shifting of the toll gate without the consent 
of the corporation was a violation of said act. 

Held, affirming the decision of the Court of Queen's Bench, 
that as a statute is never retroactive unless made so in express 
terms, sec. 2 had no effect, and its repeal could not make it re- 
troactive; that the shifting of the toll gate was not a violation of 
the act, which only applied to the erection of new gates ; and 
that the extension of the limits of the village could not affect the 
possessory rights of the company. 

Appeal dismissed with costs. 

Geoff rion^ Q.O.jdh Charbonneau for appellant. 

8t. Pierre f Q.C, for respondent. 



6 May, 1896. 

Town of Trenton v. Dyer et al. 
Ontario.] 

Statute — Directory or imperative requirement — Municipal corpora- 
tion — Collection of taxes — Delivery of roll to collector — 55 Fic, 
c. 48 (0). 

By s. 119 of The Ontario Assessment Act (55 Y., c. 48), pro- 
vision is made for the preparation in every year by the clerk 
of each municipality of a ^' collector's roll " containing a state- 
ment of all assessments to be made for municipal purposes in 
the year, and s. 120 provides for a similar roll with respect to 
taxes payable to the treasui'cr of the province. At the end of 
s. 120 iH the following : '^ The clerk shall deliver the roll, certified 
under his hand, to the collector on or before the first day of 
October." 
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Held^ affirming the decision of the Court of Appeal (21 Ont. 
App. R 379), that the. provision as to delivery of the roll to the 
collector was imperative, and its non-deli \erj was a sufficient 
answer to a suit against the collector for failui*e to collect the 
taxes. 

Heldy also, that such delivery was necessary in the case of the 
roll for municipal taxes provided for in the previous sections as 
well as in that for provincial taxes. 

Appeal dismissed with costs. 

Marsh, Q.C7., dh JDelaney for appellant 

Abbott for respondent Dyer. 

CltU€f Q>C., dh (XBourke, for other respondents. 



6 May, 1895. 

Dominion of Canada v. Pbovinobs of Ontario and Quxbsg. 

In re Arbitration bbspbctino Provincial accounts. 

Construction of statute— B, N. A. Act, ss, 112, 114, 116, 116, 118— 
36 Ftc, c, 30 (D)— 47 Vic, c. 4 (JD)— Provincial subsidies— 
Half-yearly payments — Deduction of interest. 

By s. Ill of the B. N. A. Act, Canada is made liable for the debt 
of each province existing at the Union. By s. 112, Ontario and 
Quebec are jointly liable to Canada for any excess of the debt of 
the Province of Canada at the Union over $62,500,000, and char- 
geable with 5 per cent interest thereon. Sees. 114 and 115 make 
alike provision for the debts of Nova Scotia and New Brunswick, ' 
exceeding eight and seven millions respectively, and by s. 116, 
if the debts of those provinces should be less than said amounts, 
they are entitled to receive, by half-yearly payments in advance, 
interest at the rate of 5 per cent on the difference. Sec. 118 
after providing for annual payments of fixed sums to the several 
provinces for support of their . governments and an additional 
sum per head of the population, enacts that ^'such grants shall 
be in settlement of all future demands on Canada and shall be 
paid half-yearly in advance to each province, but the govern- 
ment of Canada shall deduct from such gi*ants, as against any 
province, all sums chargeable as interest on the public debt of 
that province in excess of the several amounts stipulated in this 
act'* The debt of the Province of Canada at the Union exceeded 
the sum mentioned in s. 112, and on appeal from the award of 



298 THB LEGAL NEWS. 

arbitratora appointed to adjust the accounts between the Domin- 
ion and the Provinces of Ontario and Quebec, 

Held, affirming said award, that the subsidy to the pi*oyince8 
under s. 118 was payable from the Ist of July, 1867, bat interest 
on the excess of debt should not be deducted until 1st January, 
1868 ; that unless expressly provided interest is never to be paid 
before it accrues due ; and that there is no express provision in 
the B. N. A. Act that interest shall be deducted in advance on 
the excess of debt under sec. 1 18. 

By 36 Yic, c. 30 (D), passed in 1873, it was declared that the 
debt of the Province of Canada at the Union was then ascertain- 
ed to be $73,006,088.84 and that the Hubsidies should thereafter 
be paid according to such amount. By 47 Vic, c. 4, in 1884, it 
was provided that the accounts between the Dominion and the 
provinces should be calculated as if the last mentioned acls had 
directed that such increase should be allowed from the coming 
into foi*ce of the B. N. A. Act, and it also provided that the total 
amount of the half-yearly payments which would have been 
made on account of such increase from July 1st, 1867, to Jan. 
1st, 1873, with interest at 5 per cent from the day on which it 
would have been so paid to July 1st, 1884, should be deemed 
capital owing to the respective provinces beanng interest at 5 
< per cent, and payable after July 1st, 1884, as part of the yearly 
subsidies. 

Seld, affii'ming the said award, Gwyune, J., dissenting, that 
the last mentioned acts did not authorise the Dominion to deduct 
in advance from the subsidies payable to the provinces half- 
yearly, but leaves such deduction as it was under the 6. N. A. Act 

Ritchie, Q.C, dh Hogg, Q.G., for appellant. 

Irving, Q.C., dc Mass, Q.C\, for respondent. Province of Ontario. 

Girouard, Q.G., A Rail, Q.O., for respondent, Province of Quebec. 

DEFENCE AGAINST BURGLARS. 

People are urging some authoritative declaration as to the 
right of every citizen to shoot his own burglar, or as one man 
puts it, * as to the law in thi^i country as to the right of self defence 
against Messrs. Sikes & Co.' Mr. Justice Grantham not long 
since gave a ruling on the subject, but the opinion of that single 
judge is not regai*ded by the public as a sufficient authority for 
not hesitating to shoot. Stephen's 'Digest,' Art. 220 (5th edit. 
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p. 158), thii8 lays down the law: ^The intentional infliction of 
death or bodily harm is not a crime when it is done by any per- 
son in order to prevent the commission of treason, murder, burg' 
lary, rape, robbery, arson, piracy, or any other felony in which 
the traitor, felon, or pirate so acts as to give the person who kills 
or wounds him reasonable ground to believe that he intends to 
accomplish his purpose by open force ' ; or in order to arrest a 
traitor, felon, or pirate ; . . . ' provided in each of the said cases 
that the object for which death or harm is inflicted cannot be 
otherwise accomplished.' For these propositions no modern 
authority is given, but they are well established since the time of 
Coke and Hale (see Archbold, 21st edit. p. 728 ), and do not 
rest on the right of self-defence, but on the public rights and duties 
of all citizens with respect to the prevention of crimes involving 
violence and to the apprehension of criminals, which are recog- 
nised as early as the Statute of Hue and Cry, now incorporated 
in the Sheriff Act, 1887. It is quite true that if attacked by a 
burglar with a lethal or dangerous weapon, the attacked person 
would be entitled to resist even to the effusion of blood or homi- 
cide, and would not be bound to retreat, but this is in addition to 
the public right already stated. The difficulty in each case is in 
the appreciation by the jury of the facts which led up to the 
homicide. — L<Ka> Journal (London), 



THE TRIAL OF LUNATICS. 

Some discussion has been raised by Dr. Forbes Winslow as to 
the procedure on the trial of supposed lunatics, but it is not easy 
to see any good reason for altering the present practioe. It is 
not desirable, save in extreme cases, to relegate a man accused of 
mui-der to an asylum without trial. And three alternative cases 
may arise. A man may kill another under an impulse which the 
law would regard as insane, but the maniacal symptoms may have 
ceased temporarily or permanently at the date fixed for trial. 
In such a case there can be no option except to tiy the man for 
the crime. The only question of fact would then be whether it 
was possible, in the opinion of doctors, for such a man ever to re- 
cover sufficiently to be fit to plead — i,t. whether what may be 
called moral insanity must also affect intellectual capacity. The 
second case would be where the man killed another while sane, 
and subsequently became insane, say, because of an injury suffered 



300 THS LEOAL NEWS. 

after the killing. In such a case the UBual coarse would be to 
try the capacity of the man to plead on arraignment, inasmnch 
as if insane he could not make a proper defence. The third case 
is where the man's insanity existed at the date of the killing and 
on arraignment. Hei*e, too, a trial woald be superflaoas. All 
these matters are complicated by the long-standiog dispute be- 
tween doctors and lawyers on the criteria of insanity and the 
probabilities of its being continuous and not recurrent, and upon 
the desire of the doctors to have their expert views accepted 
without criticism wherever expressed. — lb. 



THE NEW PUBLIC RECORD OFFICE. 

A correspondent of the Law Journal sends the following inter- 
esting note on the subject of the extension of the Public Becord 
Office, recently erected in Chancery Lane, London : — 

Of the many noble and magnificent buildings which have been 
erected during the present reign, the Public Eecord Office is 
certainly one. In it are stored and preserved most of the invalu- 
able records and papers relating to the events and history of 
this country past and present, and in it will be stored the public 
records of the future, so that when in due time the history of 
our times shall be written, abundant materials for the purpose 
will be found carefully stored away in the Public ftecord Office. 
A building for such a purpose as this must of necessity from 
time to time require enlarging and extending for the reception 
and preservation of the country's treasures. Such a time is the 
present. Thousands of persons, whose business or pleasure may 
have impelled them frequently to pass through Chancery Lane, 
must have been struck with admiration when, some time ago, 
they beheld the splendid foundations being laid, upon which 
they now see upreared the massive and imposing structure 
forming the new wing of the Public Becord Office. The Lord 
Justice Sir William Baliol Brett, the present Master of the Rolls, 
is keeper of the Public Becords, as his title ^ Master of the Bolls ' 
implies. This title is very ancient. The first Master of the 
Bolls was Adam de Osgodby, in the 23rd Edwaixl I. 

The site on which the Public Becoixi Office stands is full of 
interest. The following extract is from a book entitled ' The 
History of the Chancery relating to the Judicial Power of that 
Court and the Bights of the Masters,' published in 1726' : — 
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' When H. III. had founded a house for the reception of convert 
Jews ; to keep, them separate from the re^t of their nation it was 
pat andei* the direction and care of an officer, called the Keeper 
of the Honse of Converts (now the Eolls), which office I doabt 
not was nsnally granted to one of the Chancery clerks then 
living in the king's palace ; for I find it granted to two sncces- 
sively for life, both of them also clerks of the rolls. And in 
anno 15 Ed. III. that office was annexed by charter to thfi keep- 
ership of the rolls ; and in the fifty-first of that reign the charter 
for some defect in it was confirmed by Parliament, and provision 
was made after the decease of William de Burstall, clerk of the 
rolls, or the next avoidance of the office, that the chabcellor or 
keeper should for the future institute thereunto. This rendered 
it more considerable, and after it was endowed with this House 
of the gift and patronage of the king the nomination of the clerks 
by degrees has been solely granted by the Crown, exclusive of 
the chancellor. He was anciently called ^'Gardein de Bolls, 
Clericus et Custos Botulor. " in later times " Clericus Parvffi 
Bagffi and Custos Botulor. et Domus Conversor,'' and in no 
statute ''master," until the eleventh of Hen. YII, c. 18, and yet 
in c. 25 of the same year he is called '' clerk," and as such still 
takes his oath of office. 

"In the fifty-first year of his reign Edward III. annexed the 
Domus Conversorum Judserum to the office of the Master of the 
Bolls, which then became known as the Bolls House. 

'In 1717 the old house was pulled down and the present one 
was commenced in September following, and built by Sir Joseph 
Jekyll, M.B., George I. giving him 5,000/ towards it. 

' Sir John Copley (afterwards Loi-d Lyndhurst) was the first 
Master of the Bolls who did not live in the Bolls House.' 

The Bolls House built by Sir Joseph Jekyll, M.B., is at 
present standing, but will shortly, I believe, be pulled down. 

The new wing has displaced the Bolls Court, but not its mem- 
ories. Who can forget the many eminent lawyers who practised 
in that Court, who afterwards adorned the Bench as judges, some 
of whom have passed away ; but who being dead yet speak in 
their judgments, and in the many legal reforms mainly effected 
by their means, or given effect to by their judicial decisions ? 

It is a i*emarkable coincidence that the last judge of first 
instance who as Master of the Bolls sat at the Bolls Court, and 
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who as Ottatos rottdorum occapied the Bolls House, which stands 
on the site of that founded by Henry III., was a Jew. 

This new bailding will shortly be formally opened for public 
business, and I venture to think that such a building—with such 
a history, maintained for such a purpose, and containing such 
priceless treasures — should have a suitable opening : an opening 
worthy of the building and of the work performed therein. It 
is one of the noble memorials of the Queen's long and beneficent 
reign ; it will contain the records of Her Majesty*s kingdom ; 
and, if it should please Her Most Gracious Majesty either to 
open it in person or that the Prince of Wales should open it on 
Her .Majesty's behalf, I believe it would afford very great plea- 
sura to all Her Majesty s loyal subjects who take an interest in 
the records of their country. 

If such an opening were to take place, doubtless some new 
honours would be conferred, to set a mark upon the occasion, a 
record of which would be kept in and add one more to the 
many treasures of the Public Eecord Office. 



NEGLIGENCE AND ELEGTRIO LOCOMOTION. 

In this era of electrical and cable cars the decision recently 
given in the case of Thatcher v. The Central Traction Company is 
of more than passing importance. It was held in that case that 
it does not constitute negligence />6r se for a man to drive along 
the left-hand track of a street railway which occupies a public 
street. The Court says : ' If the gripman recklessly ran on at a 
high rate of speed^when the probable consequence was a collision, 
that was negligence for which defendant is answerable. As is 
held in Ehrisman v. The Railway Company y 150 Pa. 180: "It is 
not negligence per se for a citizen to be anywhere upon such 
tracks (railways on streets). So long as the right of a common 
user of the tracks exists in the public, it is the duty of passenger 
railway companies to exercise such watchful care as will pi-event 
accidents or injuries to persons who, without negligence on their 
own part, may not at the moment be able to get out of the way 
of a passing car." Or, as is said in Gilmore v. The Railroad Com. 
pony, 153 Pa. 31 : "Street railway companies have an exclusive 
right to the highways upon which they are permitted to run 
their cars, or even to the use of their own tracks.'* In both 
these cases the Court is speaking of the relative rights of the 
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public and the railway companies on the streets of cities and 
boroughs where the grant is of the right to occapjr the sarface 
in common with the pablic. The constraction of the track and 
the form of the rail are with a view to a user in common. The 
right of the waggon, in certain particulara, is subordinate to that 
of the railway, fhe street car has, because of the convenience 
and exigencies of that greater public which patronizes it, the 
right of way. Whether goiog in the same direction ahead of 
the car, or in an opposite one to meet it, the driver of the wag- 
gon must yield the track promptly on sight or notice of the 
approaching car. But he is not a trespasser because upon the 
track. Hq only becomes one if, after notice, he negligently 
remains there.' — Michigan Law Journal. 

THE LATE MB. JUSTICE STRONG. 

The Hon. William Sti*ong, a justice of the Supreme Court of 
the United States, on the retired list, died on the 19 th of August, 
at Lake Minnewaska, New York, at the age of eighty-seven. He 
was born in Connecticut, May 6, 1808. He graduated fi-om Yale 
College at the age of twenty, a circumstance showing what 
Chancellor Kent once remarked, how limited the curriculum of 
that now great university was in the beginning of this century. 
He was admitted to the bar at Philadelphia in 1832, and began 
the pi-actice of law at Beading, Pa. He was elected to Congress 
iu 1847, and served two terms, after which he declined a renom- 
ination and returned to the practice of bis profession. In 1857 
he was elected a judge of the Supreme Court of Pennsylvania, 
his term of office being fifteen years. He i*e;5igned the office in 
1868 and resumed his practice at the bar. In 1870, when (as 
alleged) the Supreme Court of the United States was " doctored '» 
by President Grant for the purpose of reversing its decision 
declaring ther Legal Tender Act unconstitutional, Mr. Justice 
Strong was appointed to succeed Mr. Justice Grier, who resigned 
the office. Concuri*ent with this appointment was that of Mr 
Justice Bradley, appointed from New Jereey. On Jan. 6, 1872, 
Mr. Justice Strong announced the decision of the court, affirm, 
ing the constitutionality of the Legal Tender Act, and Mr. 
Justice Bradley concurred in a long opinion. Mr. Justice Strong 
delivered several other opinions upon constitutional questions 
growing out of the Civil War and the legislation of Congi*es8 
following it. He was a member of the Electoral Commission 
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created under an Act of Congreas in 1887, in view of the contest 
as to the election of President of the United States. The 
Commission seated Mr. Hayes, although Mr. Tilden bad a 
majority of more than a quarter of a million of the popular vote. 
Of course, under our scheme of electing the President the popular 
vote counted for nothing. The case turned upon certain con- 
tests relating to Florida, Louisiana and (we believe) Oregon. 
It has generally been regarded as a partisan decision, and as 
evidence of the ti-uth, illustrated by repeated instances, that on 
party questions judges will generally decide according to their 
party predilections. Mr. Justice Strong resigned the great office 
to which he had been appointed, in the year 1880, at the age of 
seventy-two, and undoubtedly prolonged his life by many years 
by casting oif those onerous labora. — American Law Review, 



GENERAL NOTES. 

The Commercial Court. — The Times, in a recent article, 
points out that the success pf the Commercial Court seems 
assured, for in the veiy short period in which it has existed — a 
small fraction of the legal year — 399 summonses of various kinds 
had been heard, and most of them were the equivalents of 
sevei*al summonses in an action travelling by the ordinary 
judicial high road. Of the 399 applications, 150 resulted in 
orders to transfer to the commercial list, forty in refusals. The 
other 209 consisted of applications for directions, &c., in which 
the judge at an early stage got seisin of the matters in dispute, 
stated how things were to be put in ti*ain for trial, and took care 
that there was no futile nonsensical skirmishing before the 
decisive battle was fought. One hundred and thi]*ty-one causes 
had been appointed for trial, an amount which, in view of the 
very short time in which the Court has been at work, and the 
fact that the total number of defended actions, big and little, 
tried in London and Middlesex by all judges does not much 
exceed 1,200 to 1,400 ^ year, is considerable. Kinety-seven 
causes, some of them of great magnitude and of moment to many 
othero than the plaintiff and defendant, had been tried, and 
twenty-six had been settled, for the most part through the inter- 
vention of the judge. It would be interesting to compare with 
these figures the entire business of the London Chamber of 
Arbitration, which was to supersede in commercial cases the 
ordinai'y tribunals of the country. 



T H K 

LEGAL NBWS. 

VOL. XVIII. OCTOBER 15, 1895. No. 20. 



CURRENT TOPICS AND CASES. 

In connection with the subject of legal edacaiion, which 
i& coming into greater prominence everywhere at the 
present time, the London Law Journal expresses regret 
that some actual practice in pleading and speaking is not 
included in the programme issued by the Council of 
Legal Education. " In old days," it observes, " the Moot, 
with its pleading of a mock cause, furnished a forum for 
the legal novice. The Moot still lingers at G-ray's liln, 
and when Sir Frederick Pollock was professor of common 
law to the council, he tried to revive it in connection 
with his lectures. There is also the Hardwicke and other 
arenas of debate ; but these isolated and unofficial oppor- 
tunities are not enough. Practice in public speaking, 
the conduct of a cause in Court, ought to be recognized 
as an indispensable part of the curriculum for the Bar. 
Quintilian would have had children begin rhetoric at six 
or seven years of age. That may be a counsel of perfec- 
tion, but even the theological student practises sermon 
preaching and the cottage lecture before he is launched 
on the work of a parish." There is no doubt that stu- 
dents, otherwise well equipped for the battle of life, have 
often been unsuccessful, or have been greatly retarded, in 
their career, owing to the absence of training in public 
speaking. 
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The teachings of science as to the necessity of proper 
space and ventilation, if people would escape the dangers 
of contagion and disease, make their way slowly in courts 
of justice. When the Shortis trial began at Beauharnoisi 
the evil eflFects of confined air were quickly felt by coun- 
sel and jury. According to the daily journals, it was 
ascertained that the extra sashes had never been re- 
moved from the windows in the court room since the 
erection of the building some thirty years before. This 
was in a rural district. But even in the greatest metrop- 
olis of the world the vacation court has been sitting, 
during the hottest part of the year, in a small and badly 
ventilated apartment, in which it is impossible for the 
members of the bar to remain any length of time without 
suffering. Yet, during the long vacation the other courts 
are closed, and it might be supposed that the Royal 
Courts of Justice would afford ample space for the con- 
venient transaction of the business of the vacation 
court. 



The Court of Common Pleas of Baltimore, in a recent 
case of Nixon v. The BaHimore Humane Impartial Society, 
expressed the opinion that " a board of lady managers of 
a charitable institution should not be required to observe 
the strict technicalities of procedure to as great an extent 
as is expected of bodies of a different character ; the chief 
inquiry being whether there has been a substantial com- 
pliance with the rules." The Chicago Legal News seems 
to resent this dictum as something akin to an insult, for 
it says emphatically : '* We do not agree with the court. 
Women managers of charitable institutions should be re- 
quired to observe the same procedure and rules as men. 
They should be treated as the equals of men. They are 
as capable of performing the duties as men. They should 
stand upon an equality before the law with men." Our 
contemporary, however, would appear to put an inter- 
pretation upon the words cited which they do not bear. 
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The judge, obviously, did not intend to make a distinc- 
tion based merely upon sex, but between charitable insti- 
tutions and " bodies of a different character," for example, 
municipal councils or business corporations. In this 
light his remarks are perfectly just, for courts have always 
been reluctant to interfere with the domestic administra- 
tion of benevolent institutions, or to subject their acts to 
the rules of strict technicality where no substantial griev- 
ance is complained of. 



The revenue of the Court of Appeal and High Court 
of Justice in England, according to a recent return, is not 
equal to the expenditure. For the year which ended 
March 31, the total receipts amounted to .£489,649, while 
the expenses were <£637,902. The salaries of the judges, 
including the salary of the Lord Chancellor, amount to 
^148,716, and the retiring annuities of judges and pen- 
sions to ex-Lord Chancellors, add an additional sum of 
<£31,631. In England, however, the services of the best 
men are secured for the bench, apart from the consi- 
deration whether the institution is self-supporting. 



An instructive example of the way in which libels are 
punished in England is afforded by the recent case of the 
editor and proprietor of the Spy. They pleaded guilty to 
having maliciously written, printed and published in 
their journal defamatory libels concerning Mr. John 
Southam, a Manchester solicitor. The libels complained 
of were allegations against Southam that he had wilfully 
appropriated money left his mother for the benefit of his 
relatives. Since the committal there had been negotia- 
tions ending in the expressed willingness of the prosecu- 
tor to accept an apology from the defendants, who were 
further to pay costs, but the judge refused to allow such 
an arrangement. Mr. Spee, Q.C., addressing the court in 
mitigation of sentence, said the defendants desired to 
withdraw the libels as handsomely as they could. They 
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had acted on affidavits of relatives of the prosecutor, and 
particularly on the statements of a brother, who was since 
dead. The judge said the defendants had been guilty of 
a series of libels, the like of which he had not known. 
They had interfered in matters which did not concern 
them, and had made use of scandals communicated to 
them for the sake of gratifying the morbid curiosity of a 
large portion of the public, utterly regardless of the rights, 
the feelings, the character, and almost the life of the person 
attacked. An apology under such circumstances was ab- 
solutely worthless. He sentenced the defendants each to 
twelve months* imprisonment. 



SUPREME COURT OF CANADA. 



Ottawa, 8 October 1895. 

Barrington v. The City of Montreal. 
Quebec] 

Appeal — Mandamus — Appeal from Court of Review — Jurisdiction. 

B. applied for a mandamus to compel the city of Montreal to 
carry out the provisions pf one of its bylaws, which was granted 
by the Superior Court, whose judgment was reversed by the Court 
of Eeview, and the petition for mandamus dismissed. B. then 
instituted an appeal from the latter judgment to the Supreme 
Court of Canada, and on motion to quush such appeal, 

Heldf that the case was not within the provisions of 54-55 Vic. 
0. 25, 8. 4, allowing appeals from the Court of Review in certain 
cases ; and the appeal not coming from the Court of Queen's 
Bench (the Court of highest resort in the Province) there was 
no jurisdiction to entertain it. Danjou v. Marquis (3 Can. S. C. R. 
251) and McDonald v. Abbott (3 Can. S. C. R 278) followed. 

Appeal quashed without costs. 

Ethier, Q. C, for the motion. 
fVf/r, Contra, 
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TBADE^MABK^INFRINQEMEyT. 

In delivering the judgment of the United States Circuit Court, 
Southern Disirict of New York, in the case of N. K, Fairhank d; 
Company v. Central Lard Company, granting an injunction, Town- 
send, District Judge, observed : — 

This is a bill in equity for an injunction against the infringe- 
ment of complainant's trade mark ^' Cottolene '' by the use of 
the woixi '* Cottoleo." 

The complainant began the manufacture of the article and 
devised and registered the word '* Cottolene " as a trade-mark, 
in 1887. It obtained a large and increasing business. In May, 
1892, its sales amounted to a million pounds a month. 

Cottolene is a substitute for la)*d. It is composed of cotton- 
seed oil and the product of beef fat. Beef fat or suet, under 
heat and pressure, yields two products, oleo-stearine and oleo- 
margarine. The former is a solid, and is used in making a 
anbetitnte for lard. The latter is more nearly a liquid, and is 
used in making a substitute for butter. 

The word "oleo" is uBed colloquially among merchants to 
indicate either oleo-margarine or oleo-stearine. 

At the time when defendant in 1892, commenced the manu- 
fiustnre of cotioleo, which is identical in composition, character 
and appearance with cottolene, other articles made of the same 
ingredients were on sale in the market under various names 
other than cottolene, such as *' Lai'dine,'* ** Cotton Oil Lard," 
" Panteleia," ** Golden Beef Prippings,*' " Beef Frying Fat," etc. 

These facts were known to the defendant. 

The compound in question was well known, and defendant had 
a right to manufacture and sell it 

Defendant sold under its own trade name, and, except in the 
use of the woi*d '^Gottoleo" stencilled on tierces and tubs, did 
not simulate the labels or packages used by complainant. 

This article, however, is frequently sold in tierces to bakers, 
and in tubs to grocers who sold it to cuRtomers from such tubs 
by the pound, so that the customer does n6t necessarily see the 
package at all. 

It seems clear that " Cottolene " is a proper and valid trade- 
mark. Although it may suggest cotton oil, it is not sufficiently 
descriptive to render it invalid as a trade-mark under the recent 
decisions. 
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The rule that names suggestive of the nature or composition 
of articles may be valid trade-marks if not too accurately des- 
criptive of their chai*acter or quality has been applied to Burnett 
V. Phalan, 9 Bos., 192, to the use of the word ** Ck)coaine; " in 
Glen Cove Mfg. Co.^ 22 P. R 823 to " Maizena ; " in Leonard v. 
WMte, 38 F. E., 922, to " Valvoline; '* in Battle & Co, v. Finlay, 
45 P. R, 796, to " Bromidia." 

A more recent case is Keashey v. Brooklyn Chemical Works, 
decided by the Court of Appeals in New York since the argu- 
ment of this case. The trade-mark in question in that case is 
Bromo Caifeine. 

This was held to be a valid trade-mark in the Supreme Court, 
which decision was over-ruled by the General Term and cited 
by the defendant in support of its contention that '' Cottoleo '' 
was a descriptive woi*d. 

This article called Bromo Caffeine, made by the plaintiff in 
that case, was found to containe caffeine, bromide of potassium 
and other substances. 

The opinion in the appellate court says that brom ide '^ Might 
" refer to bromide of potassium or bi'omide of sodium, or to any 
'^ other bromide, or to bromine," and thus stated its conclusion : 
'' We think this case comes within the doctrine of those cases 
which have protected the words of the trade-mark, although 
they suggested more or less the composition, quality or charac- 
teristics of the article.'' 

It also seems clear that the word '* Cottoleo " is sufficiently 
similar to " Cottolene " to infringe it. When the printed form 
as well as the sound is considered, the resemblance is as great as 
that of Cellonite to Celluloid, Celluloid Mfg, Co. v. Cellonite Mfg. 
Co., 32 P. R 94; Wamyesta to Wamsutta, Wamsutta Mills v. 
Allen, Cox's Manual, 660 ; Maizharina to Maizena, Glen Cove Mfg. 
Co. V. LudeUng, 22 P. R, 823; Saponiti to Sapolio, Enoch Morgan 
Sons Co. V. Edler, Cox's Manual, 713. See also Estes v. Leslie^ 
29 P. R, 91, in which '' Chatter book " was held to infringe 
" Chatterbox." 

Defendant's counsel does not seem to seriously controvert these 
propositions. His defence is novel and ingenious. He says 
that complainant can have no better case here than he would 
have if his trade-mark had been ^^ Cottoleo" and the defendant 
had used the same word, and he maintains that '' Cottoleo " is so 
far a descriptive woixi that it cannot be used as a trade-mark. 
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He says : '< If sach an alleged trade-mark would not have pre- 
vented the defendant from using the same woid, certainly a 
trade-mark claimed in any other woi-d cannot prevent the 
defendant fi*om using it." 

He says that, as this w^is a new-compound when complainants 
began to manufacture it, they could not, by their choice of a 
name adopted as a trade-mark, restrict any parties thereafter 
manufacturing in their choice of descriptive words. 

He says that defendant was Justified '^ in using a word which 
was euphonious, and which indicated the ingredients of which 
the product was composed, and that no trade-mark claimed or 
owned by the complainant can abridge that right." 

The questions as stated by defendant then are : First, Is " Cotto- 
leo" so far a descriptive word that it could not be used as a 
trade mark ? 

Second : Whero a manufacturer originating a new compound 
has given it a name suggestive of some of the ingredients, but a 
valid trade-mark, may a later manufacturer adopt a name 
similar in appearance and sound, provided the same is so far 
descriptive of the article that it would not be valid as a trade- 
mark? 

Defendant's counsel in support of his contention that *' Ck>tto- 
leo " is a descriptive word, quotes the following among others 
as having been held descriptive, and therefore invalid as trade- 
marks. 

Cherry Pectoral, Ayer v. Rushtm, 1 Daly, 9 ; Taffe Tolu, Colgan 
V. DanMs, 35 F. E. 150 ; Rye and Rock, Van Beil v. Prescott 
46 N. Y., Super. Ct., 542 ; Straight Cut, Ginter v. Kinney Tob. Co., 
12 F. R., 782 ; Macassar, Rowland v. Breidenbock, 1 Coze on 
Trade-marks, no. 386 ; Cresylic Ointment, Carbolic Soap Co. v. 
Thompson, 25 F. R. 625 ; Iron Bittei-s, Brown Chemical Co. v. 
Meyer, 139 17. S. 540 , figures ^ on cigarettes composed of two 
kinds of tobacco ; Kinney v. Allen, 1 Hughes, 106. 

But in these'cases and the others cited by defendant the words 
claimed as trade-marks were either originally descriptive, or had 
become incorporated into the English language so as to be re- 
cognized as descriptive of the article, and therefore incapable of 
exclusive appropriation. 

The evidence shows that the word ^^Cottoleo" is not formed 
in accordance with any established rules for the formation of a 
new woixl. Coti is merely suggestive of cotton oil. It does not 
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describe it, and oleo may describe or refer to oido-margarine as 
well as to oleo-Btearine, or to other oils. Oleo is ordinarily used 
as a saffix and not a prefix, and it is shown to be the rule in 
coining compoand woixis that the name of the more important 
article is placed last. 

There were various other words in common use describing the 
product when the defendant coined the word. It does not, there- 
fore, come within the principle of those cases whei*e there is only 
a single name to designate the new article or whoi'c the new name 
is used merely as descriptive of the article. 

Defendant's theory that where a suggestive trade-mark has 
been adopted, another desiring to obtain the benefit of the 
trade-mark may coin a word not already in the language, and 
not made according to the regular rules for coining new woixls, 
yet sufficiently indicative of the quality and character of the 
article to bo invalid as a trade- mark and sufficiently like the 
trade-mark in use to obtain the benefit of an infringement, seems 
to open the door for ingenious fraud. 

Under the circumstances of this case, the conduct of the de- 
fendant in rejecting all existing names, and in coining a new 
name which conveys to the eye and ear so close an imitation of 
complainant's trade-mark, seems to indicate a design to impose 
his article upon the public as that of the complainant, or at least 
to obtain the substantial benefit of complainant's trade-mark. 

It is well settled that the inventor of an arbitrary or fanciful 
name may apply it to an article manufactured by him to dis- 
tinguish his manufacture from that of othera, and that the subse- 
quent use of such word by the public to denote the article does 
not deprive the oriKinator of such word of his exclusive right to 
its use. Selschow v. Baker, 93 K Y. 69 ; Ausable Horse Nail Co. 
V. Essex Horse Nail Co., 32 P. R., 94 ; Celluloid Mfg. Co. v. Read, 
47 F. R. 712. 

Neither does the fact that the defendant sold under its own 
name, and made no attempt other than by the use of the word 
^' Cottoleo " to palm off his goods as those of the complainant, 
constitute a defence. Roberts v. Sheldon, 18 O. G , 1277, and 
cases there quoted. Sawyer v. Horn, 1 F. R. 24 ; Hier v. Abra- 
hams, 82 N. Y., 519 ; Battle v. Finlay, 46 F. R., 796. 

It seems to be the law that when manufucturei*8 have educated 
the public to ask for a certain article by its trade-mark name, 
they have acquired the right to insist that products manufactured 
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by others shall not be given to the public under that name. It 
is just that it should be so» for the benefit denved from such name 
can only be obtained by faithful service in fbi*nishing articles of 
recognized value. Moreover, if the ti*ade-mark name might be 
adopted by others, inferior articles might then be produced and 
sold under it ; and thereby the value to manufacturers of the 
reputation of the name used by them as a trade-mai*k would 
be destroyed. 

There will be the usual decree for an injunction and an ac- 
counting. 

RECENT V. S. DECISIONS. 

Partnership, — The question whether land standing in the 
individual name of one member of a partnership concern belongs 
to him or to the firm is to be governed by the intention of the 
partners, in respect to which parol evidence is competent in the 
absence of written evidence. — Goldthwaite v. Janney, (Ala.) 28 
L. R. A. 161. 

Carrier, — A constructive, if not an actual, fraud to obtain 
cheap rates of freight, which relieves the carrier from liability 
for loss of the goods, is shown where an intelligent man ships in 
a basket with a rope around it valuable goods, such as silks, 
satins, laces, curtains, and other things, most of which are kept 
for sale by his wife, and remains silent when he hears them 
designated as " household goods," on which the rate is much less 
than on merchandise. — Shackt v. Illinois Cent. R. Co., 94 Tenn. 
658. 

Trespass. — A person who had entered a railroad yard in viol- 
ation of rules, was oi*dered ofif by a diiierent route fi*om that by 
which he entered. It was held that a person may be a trespasser 
when passing over private grounds by a dangerous route which 
the owner directs him to take in leaving the premises. — Kansas 
City, Ft. S. i& M. R, Co. v. Cook (Mo.) 28 L. R. A. 181. 

Criminal law— Evidence. — The fact that a grand juror gives 
testimony in favor of the indictment does not render the indict- 
ment void. Commonwealth v. Hayden (Mass.) 28 L. R. A. 318. 
With this case is found an extensive note on the competency of 
evidence before a grand jury. 

Jurisdiction. — The remission of a portion of a debt by voluntaiy 
credits, in order to bring a claim within the jurisdiction of an 
inferior court, is valid. — Hunton v. Luce (Aik.) 28 L. R. A. 221. 
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In this case are collated the numeroos and somewhat conflicting 
authoritieB respecting the effects of voluntary credits to bring a 
debt within the jurisdiction of a court. 

Insurance, — A policy of insurance issued by an agent to him- 
self as receiver is invalid unless the insurance company consents 
to the policy. — WUdberger v. Hartford F, Ins, Co., (Miss.) 28 L. 
E. A. 220. 

Railway — Street Improoements^ — Railroad tracks are not bene- 
fited by street improvements, and are therefore not subject to 
assessment for such improvements. — Chicago j M. & St. P. R. Go, 
V. Milwaukee (Wis.) 28 L. R A. 249. 

Limitations — Statute of. — A cause of action for taking coal 
from beneath the surface by extending a mine from adjoining 
premises accrues only when the discovery of the trespass was 
reasonably possible. — Lewey v. H. C, Frick Coke Co, (Pa.) 28 
L. R A. 283. 

Sale — Order by telephone. — A telephone order by a hotel-keeper 
for meat) which Js filled by bringing the meat in a waggon and 
delivering it at the hotel, is a sale at that place, within the mean- 
ing of a requirement of a license, although the ])lace to which 
the Older was sent and from which the meat was brought was 
outside the district for which a license was required. — State 
V. Wemwag (N.C.) 28 L. R A. 297. 

Corporation — Transfer of assets, — A transfer of all the assets 
and pi*operty of a corporation to another company in consider- 
ation of stock in the lattei* as a permanent investment, and not 
as a mode of winding up, is ultra vires and subject to avoidance 
by any non-assenting stockholder, irrespective of the profitable- 
ness of the transaction. — Byrne v. Schuyler Electric Mfg, Co. 
(Conn.) 28 L. R A. 304. 

Telephone lines along highways, — A telephone line along a 
country highway, constructed under statutory authority, is held 
in Cater v. Northwestern Telephone Ex. Co. (Minn.) 28 L. R. A. 
310, to be a proper use of the street, and not an additional ser- 
vitude. But this case, as well as People v. Eaton (Mich.) 24 
L. R. A. 721, is opposed to a majority of the decisions found in a 
note to the latter case, as well as to Eels v. American Teleph. ds 
Teleg. Co. (N. Y.) 25 L. R A. 640. 

Contract. — A statute requiring manufacturers to pay wages of 
employees weekly, although applying to individuals as well as 
corporations, is held in Re House Bill No. 1230 (Mass.) 28 L. R 
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A. 344, to be within the power of the legislatare ander the Mas- 
HachoBetts GoDutitntioD, which does not expressly provide for 
freedom or liberty of coDtract, but extends legislative power to 
** all manner of wholesome and reasonable orders, laws, statutes, 
and oixlinances." 

Evidence. — Pai*ol evidence that a mortgage was without any 
consideration, but was taken merely to prevent squandering of 
the pi-operty, is admissible notwithstanding the objection that 
this entirely defeated the instrument. — Baird v. Baird, 145 N. Y. 
659. 

Insurance — Arbitration. — An insurance company which insists 
on the selection of an umpire from a distant city in another 
State, and arbitrarily refuses to agree on one from the vicinity 
of the loss, is held to abandon its right to an arbitration which 
it has demanded. — Ghapman v. Rockfard Ins, Co, (Wis.) 28 L. R, 
A. 405. 

Corporation — Personal liability of officers. — ^The president and 
general manager of a coi*poration are personally liable for dam- 
ages caused to a riparian proprietor by the operation of ore 
washers in the company's business. (With the case are pre- 
sented the other authorities on the personal liability of officers 
of a corporation for its torts or negligence). — Nunnellyv, Southern 
Iron Co, (Tenn.) 28 L. R A. 421. 



CONFESSIONS. 



In the case of Th^ State v. Harrison, 20 S. E. Rep. 175 (K C), 
it appeared that the defendant, an ignorant and superstitious 
woman, was convicted of the murder of her husband. The 
Court admitted in evidence a confession obtained from her under 
the following circumstances. A detective disguised himself and, 
pretending to possess magical powers, so worked on her super- 
stition that she believed him. He told her, '* If you will tell me 
all about it, I can give you something so you can't be caught." 
Whereupon she confessed that she was the one who had com- 
mitted the murder. The Court above held this evidence admis- 
sible, on the ground that the promise was not one that would be 
likely to induce the defendant to tell an untruth. , If she were 
really guilty it would be a strong inducement to her to tell the 
truth ; but if she were not, there would be no incentive to tell a 
lie and say she was guilty. Commenting on this the Harvard 
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Law Renew says: '' One may fairly argue that the induoement 
held out might very well have led the woman to lie, in order to 
obtain the oharm or talisman. She might think it of great 
value to her, even though she was innocent, but granting the 
Court's position, that the favour promised was one that would 
induce none but a guilty pcfson to confess, have we here the true 
test of admissibility ? Are confessions obtained by promises of 
favour to be excluded for the sole reason that they lack credi- 
bility ? Thei*e are numerous dicta to that effect. So BCr. Justice 
Keating, in Regina v. Reason^ 12 Cox, 228 ; Mr. Justice Little- 
dale, in Rex v. Cowrt^ 7 C. & P. 486 ; and Mr. Justice Coleridge, 
in Rex v. TAomas, 7 C. & P. 345. But in none of these cases, or 
others hitherto decided, has it been necessary to go so far as to 
hold that the sole ground of exclusion. May it not be that the 
true ground is an aversion on the part of English-speaking 
peoples to the use in criminal cases of evidence obtained by such 
questionable means ? May it not be from a spirit of fair play to 
the defendant ? That would seem to be the reason why con- 
fessions obtained by threats are excluded. At all events, such a 
feeling has always had great influence on the minds of English 
and American judges. Whether it is wise to be so oarefhl of 
the prisoner is another and larger question. Protests against 
such an excessive solicitude are not wanting to-day, and among 
them one may, perhaps, count this North Carolina case." 



ABSENCE OF MORAL SENSE^THE PLAI8T0W 
MURDER CASE. 

There are one or two points of legal and medico-legal interest 
in this case to which attention may profitably be directed. We 
observe that in some quarters rather Severe strictures have been 
passed upon the line taken by Mr. Justice Kennedy in reflising 
to accept the first verdict which the jury returned — viz. ' Guilty, 
but with a recommendation to mercy on the ground that Bobert 
Coombes did not realize the nature of his act at the time when 
he committed it.' If this rider meant ^ recommended to mercy 
on the gix)und of defective intellect,' it would, of course, be diffi- 
cult to defend the learned judge's ruling. Such verdicts are 
perfectly legal — are returned every day — ^and, in the recognition 
which they involve of the theory of modified responsibility in 
mental disease, constitute a very gratifying evidence of the pro- 
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grees which the science of mental pathology is making in judicial 
favonr. On the other hand, if the rider meant, as we suspect it 
did, what it said — viz. that the prisoner did not realize the nature 
of his act — ^Mr. Justice Kennedy was bound to reject it. A per- 
son who does not realise— i.e. know—the nature of his act is — 
when intellectual capacity is in question — not responsible for it, 
and, therefore, not guilty. If their view is the correct one, the 
two parts of the verdict were repugnant, and it was as inadmis- 
sible as the famous verdict where, after a six days' trial, the jury 
found for one party, and added that they did not think they had 
understood the evidence. 

We notice, however, with some regret, Mr. Justice Kennedy's 
tendency to cling to the old narrow interpietation of the rules in 
MacnaughtofCs Case, and to decline from the more liberal con- 
struction introduced by Mr. Justice Stephen before his elevation 
to the Bench, and adopted by judges of such eminence as Sir 
Henry Hawkins, Lord Coleridge, and Lord Blackburn. To find 
a judge at this time of day ^ charging ' on the lines of * the law 
laid down by the House of Loi*ds in 1843,' without taking 
account of the modern glosses and psychological research, is 
somewhat surprising. It reminds one of the incident of the 
seven young men of Ephesus. If there is one thing about which 
no doubt exists it is that some persons are born into the world 
without any moral sense, who are, nevertheless, not intellectually 
insane. It may well enough be that such persons should, when 
they commit crime:), be put down, like the wild beasts that they 
resemble, without any reference to their state of mind. But this 
is not the attitude which the law of England assumes towards 
them. It says, ' Tou are not responsible if you do not know the 
nature and moral quality of your act.' But a person cannot be 
said to ' know the nature and quality of his act' unless he can 
place and keep before his mind all the elements, physical and 
moral, which go to make it up and pass a fairly dispassionate 
and reasonable judgment upon them. Unless the lulos in Mac- 
naughton*8 Case are explained to juries in this sense, they become 
as unjust as they are illogical and inaccurate. The only other 
observation that we desire to make is that Coombes' Case offei*s a 
fresh illustration of the mischievous influence wrought upon 
unstable mental equilibrium by cheap criminal literature. It is 
useless to expect the parents of boys like this, frequently from 
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home as they are, and unable to exercise any great sapervision 
over their children, to do much (though they might do some- 
thing) to drive this plague from their doors. Can the law do 
nothing towai-ds stamping it out? — Loud Journal {London.) 



GENERAL NOTES, 



An Unuscal Incidkmt. — In one of our Courts of Nisi Prius 
recently was seen the remarkable spectacle of a judge conducting 
the case of a plaintiff in the absence of her counsel and solicitor. 
The case was that of a widow suing for the loss of her husband, 
and, owing to some strange omission, no counsel had been in- 
structed. The judge called the witnesses and examined them so 
successfully that, although he summed up against the plaintiff, 
the jury were unable to agree. If to the abolition of pleadings 
we add the abolition of counsel and solicitors, we shall be in a 
fair way to realize an ideal jurisprudence. — London Law Times. 

The Smallest Company on Eecord. — Under a winding up 
order made on May 22 against the Anglo-Italian Produce Com- 
pany (Lim.), which is stated to be the smallest company on 
record, accounts have been sabmitted showing the liabilities to 
be 57^., and assets consisting of an iron safe, said to be the pro- 
perty of the company, and of the estimated value of 21. ; the total 
deficiency, as regards contributories, being 3192. The official 
receiver states that the only business actually done by the com- 
pany was the purchase and resale of a few tons of i*ough salt. 
This produced an apparent profit, but, owing to bad debts in- 
curred through the way in which credit was given, no real profit 
was made. The only Italian business attempted was the impor- 
tation of a small parcel of fruit from Messina, which resulted 
in a loss of 40 . The fruit, which was paid for in advance, 
was partly damaged in transit and thrown overboai-d, and the 
remainder was sold by the carriers to pay the freight. . 

WiQS AND HoBEs. — A Correspondent of the Westminster 
Gazette points out that the wig is not worn in India nor in Cape 
Colony. Indeed, at the Cape only two officials are bewigged — 
the Speaker of the Legislative Assembly and the Clerk of Par- 
liaments. The wig formed no part of the original Bar costume, 
and was unknown in the time of the Stuarts. It is simply a 
relic of the period of the eighteenth century when the wig was 
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the universal headgear of gentlemen. Its survival at the Bar is 
dimply one of the n]imei*ous instances of the survival of what 
was formerly a portion of the ordinary attire in distinctively 
official costume. For instance, till about fifty years ago, the 
bishops of the English and Irish Churches always wore wigs like 
the bobwigs of barristei's, both in their canonical and ordinary 
attire. The robes of the Speaker of the House of Commons are 
identical with the robes of the Master of the Rolls simply from 
the fact that the post of Master of the Eolls was frequently held 
in conjunction with that of the Speaker of. the House of Commons. 
The phmse ' gentlemen of the long robe/ which is still sometimes 
heard in Parliamentary proceedings as a description of mem bet's 
of the Bar in the House of Commons, arose from the fact that in 
former times it was not unusual for a member of the House of 
Commons to walk across Westminster Hall from the Courts to 
the House of Commons and enter it attired in wig and gown. 

Vacation Eloquence. — The tedium of the Vacation Court on 
Tuesday was pleasantly relieved by an all too brief incident in 
which Mr. Oswald, Q.C., M.P., chiefly figured. He had pressed 
his point on Mr. Justice Mathew with plusquam-Oswaldian per- 
sistence till at last the judge repeated .several times that he would 
hear him no longer . ^ My lord,' said Mr. Oswald as a parting 
shot, ' in vacation counsel is very often placed in a very difficult 
position.' 'And so is the judge sometimes.' said Mr. Justice 
Mathew, amid general laughter. ' You can't score off Mathew/ 
somebody observed. — Pall Mall Gazette, 

Testimony by tde Judge.— The curious case of Rogers v. The 
State, Supreme Court of Arkansas (1894), 29 South-Western 
Kep. 894, is mentioned in the University Law Review, On an 
indictment for murder, the prosecution, desiring to prove that 
the defendant had died a motion for discontinuance at a former 
tiial on account of the absence of material witnesses, called the 
trial judge, presiding at the present trial, as witness against the 
prisoner, and he testitied to those circumstances. Afterwaixls, 
being of opinion that the evidence was incompetent, he 
excluded the testimony which he had given as a witneris. The 
Appellate Court held that, although no partiality or wrong 
intention was shown, this was an error, especially since, under 
the constitution of the State forbidding judges to charge on a 
question of fact, it amounted to an expression of opinion; and 
the error was fatal to the verdict. 
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A Fbhalb Judgb. — ^In the present day, when so much is said 
aboat women's rights, it will delight many to know that, 
although the judicial bench is now monopolized by the sterner 
sex, we believe at least once in the history of England a woman 
has acted as judge. This was in the reign of King Henry VIII., 
and the woman to whom the unique honour fell was the Lady 
Anne Berkeley, of Yate, in Gloacesterahire. She had appealed 
to the king to punish a party of rioters who had broken into her 
park, killed the deer, and fired the hayricks, and His Majesty 
granted to her and others a special commission to try the 
offenders, armed with which she opened a commission, empan- 
neled the jury, heard the charge, and, on a verdict of 'Guilty ' 
being returned, pronounced sentence. 

A Good Objection.— The shorthand reporter in the case 
vouches for the accuracy of the following story, says a Bochester 
(U.S.) paper : * At a term of the Circuit Court, held not long 
since in one of the up-river counties, a horse case was on trial, 
and a well known horseman was called as a witness. Counsel : 
Well, sir, you saw this horse?" Witness: !* Yes, sir, I " 

Counsel : " What did you do ? " Witness : " I jest opened his 
mouth to find out his age, and I sez to him, sez I, 'Old feller, I 
guess you're purty good yet.'" Opposing counsel: "Stop! 
Your honour, I object to any conversation carried on between 
this witness and the horse when the plaintiff was not present." 
The objection was sustained. 

Wit and Wis DOM.-r-Chief Baron Pollock said: " If every man 
were to take advantage of every tempting occa^ioa * to have the 
law 'of his neighbour, life would not be long enough for the iiiiga- 
tions which would result, for all flesh and blood would be turned 
into plaintiffs and defendants." — Green Bag. 

Liquor Laws as thbt are Interprbtbd in jSTbw York. — Police 
Justice Cornell, sitting at the Jefferson Market Police Court, New 
York, decided recently that it was illegal for any private pereon to 
have a guest lo dinner on Sundays with wine on the table. Any 
such person, he further held, was liable to be arrested and pun- 
ished under a section of the excise law forbidding the giving 
away or selling of liquor on thatday. 

Mr. Justice Jbunb on Codes. — " I confess that a code always 
seems to me like a travelling medicine-case, very neat and porta- 
ble, but hardly adequate to cope with all the complex ills of hu- 
manity," writes Sir Francis Jeune in a recent article. 
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CURRENT TOPICS AND CASES, 

The vacancy which has existed on the Superior Court 
bench since the death of the late Chief Justice Johnson, 
has been filled by the appointment of Solicitor Q-eneral 
Curran. Mr. Curran has been over thirty-two years at 
the bar, and although a good deal of his time of late has 
been occupied with parliamentary duties, he is known 
as an able lawyer and an eloquent public speaker. We 
have no doubt that Mr. Justice Curran will bring to the 
discharge of his judicial functions the energy which has 
characterized his career at the bar and in Parliament. 



Mr. Justice Cross has not long survived his retirement 
from the Court of Queen's Bench. In fact his resignation 
was a step which ill-health obliged him to take. Although 
far from being a fluent speaker, and usually hesitating in 
oral judgments, Mr. Justice Cross was very profound and 
thorough in his work, and held high rank both as a 
lawyer and as a judge. Some of his written opinions 
are not only extremely lucid and able, but have a terse- 
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ness and literary stamp that render them models of judi- 
cial deliverances. 



Some correspondence, which is inserted elsewhere as a 
matter of history, shows that resentment was expressed 
in certain quarters at the proposed filfing of the position 
now held by Mr. Justice Curran by other than an English 
speaking judge. The gentleman whose name was first 
mentioned in connection with the position, it may be 
remarked, was personally worthy, and no objection could 
have been urged to the appointment on the score of 
ability or character ; but the vacancy having occurred in 
one of the few positions held by the minority in this pro- 
vince, it was according to precedent that it should be 
filled by a gentleman of the same nationality. In a news- 
paper interview with Mr. Ives, which has appeared, that 
member of the government is represented as stating that 
the position was offered to no less than four English 
speaking members of the bar— Messrs. D. Macmaster, H. 
Abbott, J. S. Hall and A. W. Atwater, and declined by 
each in turn. Mr. McQ-ibbon is also reported to have 
said that he might have had it, but was unwilling 
to accept it. It is unfortunate that the smallness of 
judicial salaries in this country prevents lawyers in 
remunerative practice from accepting seats on the bench. 
But if the leading English lawyers persistently refuse 
judicial positions, they cannot complain if the bench be 
soon entirely occupied by French speaking judges, for 
we do not think a government would be justified in 
lowering the standard by the appointment of second or 
third rate men merely because they are English-speaking 
so long as better men of the other nationality can be 
obtained. Lawyers should be willing to make some 
pecuniary sacrifice for a position on the bench. Although 
the salary is small, discreditably small, it must be re- 
membered that there is the provision for a pension which 
adds to the value of the position. But an earnest effort 
should be made to pay the city judges better. 
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A meeting of the Montreal bar, which was rather 
thinly attended, adopted a resolution adverse to the 
admission of Bachelors of Arts to the study of the pro- 
fession without examination by the bar. This is part of 
the reaction caused by the recent proposal to admit 
graduates in law to the practice of the profession with- 
out examination. There is no real analogy between the 
two things, and we hope the law as it stands with regard 
to graduates in Arts will be let alone. The meeting at 
Montreal was so small that it was evident that no great 
injterest was felt in the matter, and resolutions passed at 
small meetings in favor of repealing laws do not possess 
much significance. 



SUPREME COURT OF CANADA, 

Ottawa, 6 May, 1895. 
Ontario.] 

Lewis v. Alexander. 

Municipal corporation — Petition for drain — Use of drain as common 
sewer — Connection with drain — Nuisance — Liability of house- 
holder. 

Ratepayers of a township petitioned, under sec. 570 of the Mu- 
nicipal Act of Ontario, for a drain to be constructed ** for drain- 
ing the property" described in the petition. The township was 
afterwards annexed to the adjoining city, and the drain was 
thereafter used as a common sewer, it being as constructed fit 
for such use. An action was brought against a householder, 
who had connected the sewage from his house with said drain, 
for a nuisance resulting therefrom at its outlet. 

Heldy affirming the decision of the Court of Appeal (21 Ont. 
App. R. 613) TaHchereau and Gwjnne, JJ., dissenting, that sec. 
570 empowered the township to construct a drain not only for 
draining off surface water but sewage generally, and the house- 
holder was not responsible for the consequences of connecting 
his house with the drain by permission of the city. 

Where a by-law provided that no connection should be made 
with a Bewer except by permission of the city engineer, a resolu- 
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tion of the city couDcil grantiDg an application for such connec- 
tion on terms which were complied with and the connection made 
was a sufficient compliance with said by-law. 

Appeal dismissed with costs. 

McCarthyy Q. C„ <Sc Fraserj for appellant. 

Gibbons, Q. C, dh Cameron, for respondent. 



6 May, 1895. 
Ontario.] 

Toronto Rt. Co. v. City of Toronto. 

Negligence — Obstruction of street — Accumulation of snow — Question of 
fact — Finding of jury. 

An action was brought against the city of Toronto to recover 
damages for injuries incurred by reason of snow having been 
piled on the side of the streets, and the Street Railway Company 
was brought in as third paity. The evidence was that the snow 
from the railway tracks was piled upon the i*oadway, and that 
from the sidewalks was placed there also. The juiy found that 
the disrepair of the street was the act of the Railway Company 
which was therefore made liable over to the city for the damages 
assessed. The company contended on appeal that the veitiict 
was perverse and contrary to evidence. 

Held, affirming the decision of the Court of Appeal, that under 
the evidence given of the manner in which the snow from the 
ti*ack had been placed on the roadway immediately adjoining, 
the jury might reasonably be of opinion that if it had not been 
so placed there, the accident would not have happened, and 
therefore the verdict was not perverse. 

Appeal dismissed with costs. 

Laidlaw, Q.G., & Bicknelly for appellant. 

Fullerton, Q-C, for respondent. 



6 May, 1895. 
Ontario.] 

Northern Pacific Ry. Co. v. Grant. 

Railway Company — Carriage of goods — Carriage over connecting lines 
— Contract for — Authority of agent. 

B., in British Columbia, being about to purchase goods from 
G. in Ontario, signed, on request of the freight agent of the North- 
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ern Pacific Railway Company in Britinh Ck>luinbia, a letter to 
G. asking him to ship goods via G. T. Bailway and Chicago and 
K W., care K P. Bailway at St. Paul. This letter was for- 
warded to the freight agent of the Northern Pacific Bailway 
Company at Toronto, who sent it to G. and wrote him, "I 
enclose you card of advice and if you will kindly fill it up, when 
you make the shipment send it to me, I will ti*ace and hurry 
them through and advise you of delivery to consignee." G. 
shipped the goods as suggested in this letter, deliverable to his 
own order in British Columbia. 

Held, affirming the decision of the Court of Appeal (21 Ont. 
App. B. 322), and of the Divisional Court (22 O. B. 645), that 
on arrival of the goods at St. Paul's, the N. P. Bailway Company 
was bound to accept delivery of them for carriage to British 
Columbia and to expedite such carriage; that they were in the 
care of said Company from St. Paul's to British Columbia; that 
the freight agent at Toronto had authoiity so to bind the Com- 
pany ; and that the Company was liable to G. for the value of 
the goods which were delivered to E. in British Columbia with- 
out order from G. and not paid for. 

Appeal dismissed with costs. 

McGregor, for the appellant. 

Wells and U. Nesbitt, for the respondents. 



6 May, 1895. 
Ontario,] 

The Toronto Bailway Co. v. Grinsted. 

Negligence — Street railway — Ejectment from car — Exposure to cold 
—Consequent illness — Damages — Remoteness of cause. 

In an action by G. against a street railway company for 
damages in consequence of being wrongfully ejected from a street 
car, the evidence was that G. had paid his fare and been trans- 
ferred to the car from which he was ejected ; that he was in a 
state of perspiration from his altercation with the conductor, 
and had to wait twenty minutes for another car ; and that the 
weather being severe he caught cold and was laid up for some 
time with bronchitis and rheumatism. His medical attendant 
testified that when he left the car his physical condition was 
such as would make him liable to contract the illness which 
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ensued. The jury gave a verdict for G., severing the damages, 
allowing $200 for the ejectment, and $300 for the illDess, find- 
ing that it was a natural and pi*obable result of the ejectment. 
The company appealed from the assessment of $bOO. 

Seldj affirming the decision of the Court of Appeal, Gwynne, 
J., dissefiting, that under the circumstances the jury were justified 
in finding that the illness was the natural and probable result 
of the ejectment, and that the cause of damage was not too 
remote. 

Appeal dismissed with costs. 

Bicknell^ for appellant. 

Mc Whirmey, for respondent. 



6 May, 1895. 
Ontario.] 

Toronto Ry. Co. v. Gosnell. 

Negligence — Street railway — Management of car — Excessive speed — 
Contributory negligence, 

(jr.y while driving a coal cart along one of the streets of Toronto, 
started to cross a Htreet railway track, and before getting across 
the cart was struck by a car coming along the track, and G. was 
thrown out and injured. In an action against the Railway Com. 
pany for damages the evidence was that G. did not look to see if a 
car was coming before going on the track; that when he went on 
the car coming was 70 or 80 feet away; and that it was going at 
an excessive rate of speed. A verdict for G. was sustained by 
the Divisional Court and Court of Appeal. 

Heldf affirming the decision of the Court of Appeal (21 Ont. 
App. R. 553) Gwynue, J., dissenting, that the verdict should 
stand; that persons crossing the tracks had a right to rely on 
the cars being driven moderately and prudently, and if not so 
driven the Company was responsible for injury resulting there- 
from; and that G. was not guilty of contributory negligence, 
for if he had looked he would have seen that he had time to 
cross, assuming that the car was going at a moderate rate of 
speed, and ho should not be in a worse position by not looking 
than he would have been otherwise. 

Appeal dismissed with costs. 

Osier, Q. C, <fe Laidlaw, Q, C, for appellant, 

Fullertonj Q. C, for respondent. 
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6 May, 1895. 
Qaebeo.] 

Laabbgb v. Equitable Lifi AssaaANOE Sooibtt. 

Contract — Insurance company — Appointment of medical examiner — 
Breach of contract — Authority of agent. 

The medical staff of the Equitable Life Assurance Society, at 
Montreal, consists of a medical referee, a chief medical examiner, 
and two or more alternate medical ezaminerfl. In 1888, L. was 
appointed an alternate examiner in purauance of a suggestion 
t^ the manager by local agents that it was advisable to have a 
French-Canadian on the staff. By his commission L. was entitled 
to the privilege of such examinations as should be assigned to 
him by, or required during the absence, disability or unavail- 
ability of, the chief examiner. After L. had served for four 
years it was found that his methods in holding examinations 
wore not acceptable to applicants, and he was requested to 
resign, which ho refused to do, and another French-Canadian 
was appointed as an additional alternate examiner, and most of 
the applicants thereafter went to the latter. L. then bi*ought 
an action against the company for damages, claiming that on his 
appointment the general manager had promised him all the 
examinations of French-Canadian applicants for insurance. He 
also alleged that he had been induced to insure his own life with 
the company on the understanding that the examination fees 
would be more than sufficient to pay the premiums, and he asked 
for repayment of amounts paid by him for such insurance. 

ffeldj affirming the decision of the Court of Queen's Bench 
(Q. R., 3 Q. B. 512) which revei'sed the judgment of the Superior 
Court (Q. R, 8 S. C. 334), that by the contract made with L. 
the company were only to send him such cases as they saw fit, 
and could dismiss him or appoint other examiners at their plea- 
sure ; that the manager hud no authority to contract with L. for 
any employment other than that specified in his commission ; 
and that he had no right of action for repayment of his premiums, 
it being no condition of his employment that he should insure 
his life, and there being no connection between the contract for 
insurance and that for employment. 

Appeal dismissed with costs. 

GreenshieldSy Q. C, for appellant. 

Macmaster, Q. C, for respondent 
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6 May 1895. 
Ontario.] 

Hamilton Bridge Co. v. O'Connor. 

Negligence — Use of dangerous machinery — Orders of superior — 
Reasonable care, 

O. was employed in a factory for the purpose of heating rivets, 
and one morning, with another workman, he was engaged in oil- 
ing the gearing, etc., of the machinery which worked the drill in 
which the rivets were made. Having oiled a part the other 
workman went away for a time during which O. saw that the 
oil was running off the horizontal shaft of the drill^ and called the 
attention of the foreman of the machine shop to it and to the 
fact that the shafl was full of ice. The foreman said to him, 
"run her up and down a few times and it 'will thaw her off." The 
shaft was seven feet from th e floor, and on it was what is called 
^ t)uggy which could be moved along it on wheels. Depending 
from the buggy was a straight iron ixxl, into the hollow end of 
which was inserted the drill secured by a screw, and attached to 
the buggy was a lever over six feet long. O., when so directed 
by the foreman, tried to move the buggy by means of the lever, 
but found he could not. He then went i-ound to the back of the 
spindle and not being able then to move the buggy, came I'ound 
to the front, put his two hands upon a jacket around the spindle 
and put the weight of his body against it ; it then moved and he 
stepped forward to recover his balance, when the screw securing 
the drill caught him about the middle of the body and ho was 
seriously injured. In an action against his employer for damages 
it was shown that O. had no experience in the mode of moving 
the buggy; that the screw could have been guai*ded, and that 
the mode adopted by O. was a proper one. 

Held, affirming the decision of the Court of Appeal, (21 Ont. 
App. R. 596), and of the Divisional Court (25 O. R 12), Gwynne, 
J., dissenting, that the jury were warranted in finding that there 
was negligence in not having the screw guarded ; that as the 
foreman knew that O. had no experience as to the ordinary mode 
of doing what he was told he was justified in MsAng any reason- 
able mode; that he acted within his instructions in using the 
only efficient means that he could ; and that under tbe evidence 
he used oi*dinary care. 

Appeal dismissed with costs. 

Bruce, Q, C, for the appelliuits. 

Staunton for the respondents. 



THB LBGAIi NBWS. 829 

31 Oct., 1895. 
New Brunswick.] 

Mbrbitt y. Hepenstal. 

Negligence — Master and servant — Contributory negligence — 
Admission of evidence. 

M., a grocer, sent out a man in his employ with a horse and 
wagon to deliver parcels. AAer delivering all but one, the man 
went to his supper, after which, without returning to the place 
whore he had been before starting for home, he proceeded to 
deliver the remaining parcel some two or three blocks distant 
therefrom, and on his way a child was struck by the wheel of his 
wagon and seriously injured. In an action by the father of the 
child against M., evidence was admitted, subject to objection, of 
the nui-se who attended the child, to the effect that, in her 
opinion, a urinary trouble, from which the child suffered was the 
result of the accident. The medical attendant testified that such 
trouble might have been caused by the accident, but that it was 
a very common thing with children. The judge who tried the 
case, without a jury, gave judgment for the plaintiff*, with $260 
general damages, and S50 damages for the urinary trouble. A 
vei-dict for defendant or a new trial was moved for on the grounds 
of contnbutory negligence; that when the accident occurred the 
driver had not returned to his master's employment; that the 
evidence of the nurse was improperly admitted, and that there 
was no evidence to justify the $50 assessed as special damages. 
The judgment of the trial judge having ^been sustained by the 
full Court, 

Held, affirming the decision of the Supreme Court of New 
Brunswick, that the servant of M., having one parcel to deliver 
after his supper, resumed his master's employment as soon as he 
started for the purpose and with the intention of delivering it, 
and consequently was on his master's business when the accident 
happened ; that the evidence showed negligence on the part of 
the servant in not looking out for persons on the street, and 
there was no evidence of contributory negligence ; that the 
evidence of the nurse, not being given as expert evidence was 
admissible, but if not, the case having been tried without a jurj', 
the Court on appeal could deal with the whole evidence just as 
the trial judge could, and thei*e was sufficient to warrant the 
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verdict for the plaintiff if the testimony of the nurse was re- 
jected ; and that the whole of the damages assessed were fally 
warranted. 

Appeal dismissed with costs. 

G, A. Stocktany for appellant. 

Armstrong y Q. C, for respondent. 



'BREACH OF TRUST.'' 



We call attention here to the meaning that has heen judicially 
attached to the phrase '* Breach of Trust/' as it occurs in the 
Statute-hook, and hereon, first, to that phrase as used in section 
6 of the Trustee Act, 1888, now replaced by section 45 of the 
Trustee Act, 1893. These two sections, for the purpose of the 
phrase now under consideration, are identical ; and we therefore 
only transcribe the latter, which is as follows : '' Where a trustee 
commits a breach of trust at the instigation or request, or with the 
consent in writing, of a beneficiary, the High Court may, if it 
thinks fit (and notwithstanding that the beneficiary may be a 
married woman entitled for her separate use and restrained from 
anticipation), make such oi*der as to the Court seems just, for 
impounding all or any part of the interest of the beneficiary in 
the trust estate, by way of indemnity to the trustee or person 
claiming through him." 

The *' instigation or request '* of a beneficiary need not be in 
writing; the woixis "in writing** are applicable to cases where 
the 'consent' only of a beneficiary is relied on (^Griffiths v. Hughes, 
62 Law J. Rop. Chanc. 135; L. B. (1892) 3 Chanc. 105; a deci- 
sion approved by Lord Justice Lindley in In re Sonierset^ 63 Law 
J. Eep. Chanc. 46; L. R. (1894) I Chanc. 231 ). 

In re Somerset was a decision of the Court of Appeal (Loixi 
Justices Lindley, Smith, and Davey) which reveraed Mr. Justice 
Kekewich on the construction of '' Breach of Trust '* as used in 
section 6 of the act of 1888 ; but herein, as we have said, that 
section does not differ from section 45 of the Act of 1893. The 
keynote of the decision was given by Lord Justice Lindley when 
he said : "The section ought not to be construed as if the word 
* Investment ' had been inserted instead of * Breach of Trust' " 

The facts, briefly stated, were that the beneficiary wished that 
£35,000 trust money should be shifted and invested on Lord HilFs 
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Hawkestone estate, because he thought the fund would thereby 
be better secured ; he knew the estate, its extent and locality; 
he undertook the negotiations with Lord Hill as regaixis the pro~ 
posed advances; he pressed the trustees to make advances against 
the Hawkebtone estate, and signed a written consent in that be- 
half — but he did not know that the rental of that property was 
only £1,079 a year, and there was evidence that he was told by 
Lord Hill's agent that it was £1,700 ; and he did not know of the 
surveyor's report and valuation (obtained by the trustees), from 
which it appeared that the estimated value of the estate (£42,750) 
could only be arrived at by taking the real rental at forty years' 
purchase. The Court found that the security was wholly insuffi- 
cient for an investment of trust funds amounting to £35,000, and 
held that, accoi*dingIy, there had been a breach of tinist, but not 
such a breach of trust as entitled the trustees to indemnity out 
of the interest of the beneficiary, because though he had insti- 
gated the Investment he had not instigated or requested or con- 
sented to the " Breach ol Trust." 

This is a matter of so much practical importance, and the 
case seems so near the line drawn by the provision, that a closer 
attention to the judgments will, probably, not be unacceptable. 

The " Breach of Trust" was not the investing of trust moneys 
on the Hawkestone estate ; it consisted in investing too much on 
that property. Hereon the beneficiary had no knowledge, and, 
as remarked by Loi*d Justice Smith, " oi'dinarily, a person can 
only instigate, request, or consent to what hd knows." So Loixi 
Justice Davey said : *^ In order to bring the case within the sec- 
tioD, the beneficiary must have requested the trustee to depart 
from and go outsioe the terms of his trust. It is, of course, not 
necessary that the beneficiary should know the investment to be 
in law a breach of trust, but he must know the facts which con- 
stitute the breach of trust." 

With, probably, greater breadth of view. Lord Justice Lindley 
dealt with the case, and the principles for construing the section, 
as follows : '* In order to bring a case within this section, the 
cestui que trust must instigate, or request, or in writing consent 
to, some act or omission which in itself a breach of trust, and not 
to some act or omission which only becomes a broach of trust by 
reason of want of care on the part of the trustees. If a cestui 
que trust instigates, or requests, or consents in writing to, an in- 
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vestment not in terms aatborized by the power of investment, he 
clearly falls within the section ; and in such a case his ignorance 
or forgetfalness of the terms of the power would not protect him 
— at all events, not unless he could give some good reason why it 
should — e.g. that it was caused by the trustee. Bat if all that a 
cestui que trust does is to instigate, or request, or consent in writ- 
ing to, an investment which is authorized by the terms of the 
power, the case is very different. He hm a right to expect that 
the trustees will act with proper care in making the investment, 
and if they do not, they cannot throw the consequences on him, 
unless thoy can show that he instigated or requested, or consented 
in writing to their non performance of theirdutyin this respect" 
Note.^Fov the rule of the Court, independently of statute, 
giving a trustee recoupment from a beneficiary instigating a 
breach of trust, see Baby v. Ridehalgh^ 24 Law J. Bep. Chanc. 
528 ; 7 De Gex &L & G. 104 ; Sawyer v. Sawyer, 54 Law J. Rep. 
Chanc. 444 ; L. R. 28 Chanc. Div. 595. 

" PaAUDULBMT BrEAOH OP TttUST." 

The word ** Fraudulent " preceding the phrase " Breach of 
Trust," of course, alters its complexion. By it personal fraud 
is added, and the breach of trust must then be one accomplished 
or aided by. the personal fraud of the trustee whose conduct is 
impugned. 

This phrase is used in section 8 of the Trustee Act, 1888 — a 
section of that Act wnich remains unrepealed by the Trustee Act, 
1893. By the section just mentioned a trustee may plead the 
Statute of Limitations in any action against him, *' except where 
the claim is founded upon any fraud or fraudulent breach of trust 
to which the trustee was party or privy, or is to recover trust 
property, or the proceeds thereof, still retained by the trustee or 
previously received by the trustee and converted to his use.'' 
The exception here, as to "fraud or fraudulent breach of trust," 
connotes actual fraud to which a trustee is party or privy — i.e. 
one in which ** he has personally in some way participated " 
(j>er Lord Justice Lindley, Thome v. Heard, 63 Law J. Eep. 
Chanc. 360; L. R (1894) 1 Chanc. 599). 

The phrase " Fraudulent Breach of Trust" also occurs in sec- 
tion 30 of the bankruptcy Act, 1883, by which section an order of 
discharge in bankruptcy does not release the bankrupt from any 
debt or liability incurred by ** any fraud or fraudulent breach of 
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trust." That section replaces section 49 of the Bankraptcy Act, 
1869, in which the phrase was * fraud or breach of trust * ; on 
which phrase see The Emma Company v. Grant, 50 Law J. Kep. 
Chanc. 449; L. H. 17 Chanc. Div. 122; Bamskilly. Edwards, 55 
Law J. Bep. Chanc. 81 ; L E. 31 Chanc. Div. 100 ; see also hereon 
Williams* *'Baukruptcy Practice," 6th edit. pp. 96, dl.—Law 
Journal (London). 

JUDICIAL APPOINTMENTS. 

The following cori*espondence has been made public : — 

MoNTRBAL, June 23, 1894. 
To the Right Honorable Sir John S. D. Thompson, K.C.M.G., Ottawa : 

Dbab Sir John Thompson,— In view of the fact that several items have 
appeared in the press, stating that the judge to be appointed to Bucoeed 
the late Sir Francis Johnson is to be a French Canadian, and inasmuch 
as considerable apprehension exists, not only among the English-speak- 
ing members of the Bar, but among that section of the community gen- 
erally, lest there should be some foundation for the rumor, I venture 
respectfully to say that any such nomination would cause very grave 
dissatisfaction. 

It is only common fairness that Judge Johnson should be succeeded 
by an English-speaking Protestant judge. The judicial appointments 
now held by English Protestants in this province are few enough, in all 
conscience) and entirely disproportionate, both to the volume and import- 
ance of the legal business contributed by the class they are supposed to 
represent, and to the general interests of that class in the province. 

If this proposition is controverted, facts and figures can be easily ad- 
duced. I hesitate, however, to enter upon a distasteful task, unless abso- 
lutely necessary, and I trust and hope that you will be able to assure me 
that it is not the intention of the Government to name, in Judge John- 
son's stead, any other than an English Protestant lawyer, and thus to 
render a regrettable discussion unnecessary. 

Permit me further to say that whilst I am disposed to be tenacious of 
what I consider to be the rights of the numerical minority to which I 
belong, and to resent firmly and decidedly any violation of them — espe- 
cially in the present instance — I do not desire for a moment to question 
the ability or fairness of the French judges, for whose impartiality I have 
almost without exception a high respect 

I would add that in bringing this letter to your personal attention, 
rather than through the channel of your colleagues from Quebec, I do so 
for two reasons : firstly, as Minister of Justice, your own reputation is 
peculiarly involved in the matter of judicial appointments, and, secondly, 
I feel, and feel strongly, that such questions should be dealt with apart 
from local or political considerations, and in a spirit of equity and 
fairness. 
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I woald, in oonclusion, explain that I am not at present referring to the 
office of Chief Justice, but solely to the vacancy on the Superior Bench, 
caused by the death of an English- speaking Protestant judga I should 
be delighteJ to indulge in the hope that one might look forward to the 
time when in Canada, as elsewhere, the only consideration to be thous^ht 
of in judicial appointments might be the fitness of candidates. One 
must, however, take things as one finds them, and, being as they are. 
the other claims I have referred to are, in my humble opinion, entitled 
to be respected. 

I need hardly say that I shall be gratified to hear from you on the 
subject at your early convenience. 

With much consideration! I am, dear Sir John Thompson, 
Yours very faithfully, 
(Signed) B. D. McGibbon. 

Honorable J. A. Ouimbt, Q.C., M.P., Minister of Public Works, Ottawa : 

Mt Dear Sir, — In connection with the vacancy upon the Bench of the 
Superior Court, caused by the death of the lata Sir Francis Johnson, yon 
are probably aware that an effort is being made by some of the Prench 
Canadian members of the Bar to have a French Canadian appointed in 
the place of the deceased judge. 

You must be aware that the position is one which having been filled 
by an English Protestant, fairly and properly belongs to that element, 
and that unless some very substantial reason exists for a disturbance of 
the proportion upon the Bench, and can be adduced, the successor of the 
lamented Chief Justice should be one speaking the same language and 
professing the same faith. 

I am quite persuaded, as are almost all the English members of the 
Bar, and, I may add, every member of the English commercial com- 
munity to whom I have spoken on the subject, participates in the same 
view, that not only is there no reason for any effort to interfere with the 
existing state of things, but that on the contrary, if any change is to be 
made, it should be rather in the direction of increasing the representa* 
tion of the English community upon the Superior Court Bench. How- 
ever, dealing with the case actually in hand, I trust that you, as one of the 
ministers from the Province of Quebec, and as the one supposed to repre- 
eent the district of Montreal, will see that justice and fair play are done 
to the numerical minority m your district 

You will pardon me if I ask you to acquaint me with the attitude 
which you propose to assume with regard to this appointment, as, in the 
case of the last appointment upon which I had the honor of addressing 
you, until*the appointment was actually made — on the score that Mr. 
Vanasse was a broken-down politician who had to be provided for, and 
that, therefore, the position, which, up to that time, had always been 
filled by an Englishman must be given to him, — I had not the pleasure of 
hearing from yon. 
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In the present instance the interests involyed are too important— and 
in this view I am sure you will agree with me— to leave any precaution 
which can be taken, neglected, and it is for this reason that I venture re- 
spectfully to ask that you give me the information I desire*. 

I may state that the English population of Montreal, both professional 
and mercantile, feel very strongly on this subject, and if we are to be 
exposed to a contest with respect to every vacancy in the public feervice» 
the sooner we know it the better. 

You will pardon my frankness on the subject. I have addressed a re- 
monstrance to Sir John Thompson, but think it only proper, in view of 
the unfortunate efforts which have been instituted, that you should be 
apprised of the views which I, in common with most Englishmen in your 
district, entertain with respect to this appointment 
I am, yours faithfully, 
(Signed) R. D. McGibbon. 

MoMTBKAL, September 24, 1895. 
(To Ihe Editor of the OazeUe.) 

Sib,— I have no desire at present to enter into any lengthy criticism on 
your article of this date, but as completely answering the conclusion at 
which you so laboriously arrive, I beg to enclose you a copy of a represen- 
tation made to Sir John Thompson, before his lamented death, and pre- 
sented to him by Sir Donald Smith, which I tjiiuk will completely sustain 
the position which I have taken. 

I have no desire to discuss now the copy-book philosophy of some 
junior members of the Bar, who so sententiously enunciated the plati- 
tudes you refer ta I would simply ask one question. How is it, if 
merit has been the consideration in the appointment of judges in the past, 
that men like Edward Carter, W. H. Kerr, T. W. Ritchie, Strachan 
Bethune, L. H. Davidson, John L. Morris, and others have never received 
the appointments to judgeships, while it is generally admitted that ther^ 
have been in the past, and are at present, un the Superior Court Bench, 
and other benches, gentlemen of decidedly inferior legal attainments and 
abilities. 

The Oazetle has never, in) my humble opinion, been tenacious of 
the rights of the Protestant minority in Quebec, nor can I claim for 
the Bar that it has ever respected itself sufficiently ; but it is a long 
lane, that iias no turning, and I believe that the time has now come when 
we ought to assert ourselves. 

I therefore humbly request the right to address you further on the 
subject at a later day, asking that you will be good enough to publish the 
enclosed copy of memorial to Sir John Thompson. 

I have the honor to be, Sir, 

Your' obedient servant, 

R. D. McGiBBON. 
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(Copy.) 

To the Honorable Sir J. 8. D. Thompson, Minister of Jastice and Attorney- 
General of Canada : 

HoNOBABLB SiB, — The undersigned beg respectfully to represent that 
the vacancy on the Judicial Bench of the Superior Court for the District 
of Montreal, caused by the death of the late lamented Sir Francis Johnson, 
should be filled by the appointment of an English-speaking member of 
the Bar ; and would advance the following reasons in support of their 
representation :— 

1. The vacant seat on the Bench was occupied by an English-speaking 
judge. 

2. It has always been the custom to fill vacancies on the Bench with 
members of the Bar speaking the same language as the judge vacating 
the seat 

3. That out of the twenty-eight judges actually appointed for the Pro- 
vince of Quebec, out of the thirty authorized by the revised statutes of 
Quebec, there are only seven English-speaking judges on the Bench. 

We have the honor to be. Sir, your obedient servants, 
Meredith B. Bethune, L. H. Davidson, J. E. Martin, C. J. Fleet, R. C 
Smith, C. B. Carter, John Dunlop, W. W. Robertson, R. D. McGibbon, 
H. Abbott, Chas. A. Duclos, W. D. Lighthall, F. Topp, M. Hutchinson 
J. N. Greenshields, C. H. Stephens, H. A. Hutchins, ( •. Lane, Jas. O'Hal- 
loran, Q.C., J. F. Mackie, R. T. Heneker, N. T. Rielle, Frederick E. Mere- 
dith, Francis McLennan, M. Goldstein, A. G. Cross, M.S. Lonergan, 
J. P. Cooke, Peers Davidson, Geo. F. O'Halloran, R. A. E Greenshields, 
A. G. B. Claxton, D. McCormick, A. W. Atwater, Seth P. Leet, Selkirk 
Cross, Albert J. Brown, Chas. M. Holt, Jas. S. Bucban, W. R Dickson, 
Henry Tucker, Charles Raynes, J. Cassie Hatton. 



MK JUSTICE CURB AN. 



Mr. CuiTan is a son of the late Cbai'les Carraii, a native of 
county Down, who came to Canada early in the present century. 
He was born in Montreal, February 22nd, 1842, and educated at 
St. Mary's college, Montreal, and at Ottawa univei'sity. He 
graduated as a B. C. L. at McGill in 1862. He was called to the 
Bar in 1863, and was appointed a Q.C. in 1882. The Manhattan 
college, under the presidency of Cardinal McClosky, conferred 
the degree of LL.D. on him in June, 1881, an honor also con- 
ferred on him by Ottawa university. He unsuccessfnlly contest- 
ed Shefford for the Commons at the general elections of 1874, 
being defeated by the late Hon. L. S. Huntington. He was first 
returned to Parliament for Montreal Centre in 1882, was re- 
elected in 1887 and at the last general election. He was appointed 
Solicitor-General on the 6th December, 1892. 
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CURRENT TOPICS AND CASES. 

The resignation of Mr. Justice Brooks from the bench 
of the Superior Court, St. Francis district, was not unex- 
pected, but nevertheless the announcement will be re- 
ceived with regret. Mr. Justice Brooks has held the 
office of judge in the district of St. Francis, during 
thirteen years, and these have been years of increasing 
labour and responsibility, the work continually growing 
with the growth of a prosperous and progressive section 
of the province. The learned judge's health during the 
last two years has not been as good as it was formerly, 
and it is understood that he felt the strain so severely 
that he suggested the appointment of an additional judge 
for the district. The goverament does not appear to have 
acceded to the request, and Mr. Justice Brooks, finding 
his strength unequal to the growing burden, tendered 
his resignation. It is probable that the appointment of 
an additional judge for St. Francis cannot be very long 
deferred, for in the past the district has made frequent 
calls upon the Montreal bench for temporary assistance. 
The judicial returns show that it is now an important 
centre of business. Mr. Justice Brooks carries with him 
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into retirement the respect and kindest wishes of the bar. 
His judicial career has been marked by courtesy to the 
profession and patient hearing of the arguments address- 
ed to him, and his judgments have always shown that 
the questions he was called upon to decide were fully 
and fairly considered. 



The vacancy in the Superior Court at Sherbrooke, caused 
by the resignation of Mr. Justice Brooks, has been filled 
with commendable proniptitude by the appointment of 
Mr. William White, Q. 0. Mr. White's standing at the 
bar of the district of St. Francis, where he has long 
practised, naturally indicated him as Judge Brooks' suc- 
cessor, and the appointment is one of those which are 
not only unquestioned but are not open to question. The 
bar and the people of the district are fortunate in having 
so able a man to replace Mr. Justice Brooks. 



The Montreal City Council has passed the early closing 
by-law, to take effect on 1st May next, but by the excep- 
tions contained therein the city rulers seem to have care- 
fully guarded the privileges of one important section of 
their constituents. While a grocer may have to suffer 
imprisonment for selling a pound of bacon or half a dozen 
eggs to a hungry customer at five minutes past eight in 
the evening, there is no restriction upon the supply of 
whisky and tobacco by those whose deal in such articles 
to those in quest of them. It may also be pointed out 
that this law, which puts fetters on trade to the injury 
of the city, does not come into force until after the 
expiry of the mandate of the present council. Legisla- 
tion making such fundamental changes should not be 
attempted in the last moments of a moribund body. 



A case illustrating the absurd extent to which the doc- 
trine of solatium can be carried in the popular mind has 
recently occurred. A Miss Munroe wrote an ode for the 
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opening of the Ohicago Exposition. Advance copies were 
communicated to certain newspapers, and one of these 
permitted some eccentricities to appear which the author- 
ess alleged to be misprints, and she claimed as damages 
for injury to her feelings and reputation, the modest sum 
of fifty thousand dollars. The fair plaintifi* was permitted 
to read her ode to the jury notwithstanding the objec- 
tions of defendant's counsel, and the effect seems to have 
equalled the waving of a magician's wand, for a verdict 
of $5,000 was found in her favor. At the trial Mr. 
Stoddard, a poet of some repute, testified that the ode 
was worth perhaps $200. Miss Mnnroe actually got $1,000 
as a reward for the composition of the lines, and if she 
receives the $5,000 awarded by the jury, her poetical effort 
cannot be considered to have been entirely futile. 



The English Attorney-General, Sir Richard Webster, 
at a recent distribution of prizes in the Metropolitan 
School of Shorthand, commented on the advantage of a 
knowledge of shorthand as part of the equipment of a 
commercial or professional man. He mentioned that the 
ex-Solicitor-General, Sir Edward Clarke, and his present 
colleague. Sir Robert Finlay, found that the knowledge 
of shorthand which they possessed gave them great 
assistance in the conduct of their cases, and he greatly 
regretted that in his youth the importance of acquiring 
such a knowledge had not been impressed upon him with 
such force as to induce him to learn and practise the art. 
The service which shorthand was the means of rendering 
to the whole legal procedure of the country coald not be 
overrated, and in the preservation of the priceless oratory 
of statesmen, and in other departments of life, its benefits 
were incalculable. 



The following telegram has been received from London 
in regard to the case of Virpro v. Citt/ of Toronto (22 Can. 
S. C. R. 44t). '* In the case of the Corp6ration of the City 



840 THB LEGAL NBW8. 

of Toronto v, Virgo, on appeal from the Supreme Court 
of Oanada, judgment was delivered to-day, (Nov. 16). 
Their Lordships thought that there was a marked distinc- 
tion to be drawn between prohibition or prevention of a 
trade, and the regulation or governance of it, and that 
the question was one of substance and should be regard- 
ed from the point of view of the public as well as of that 
of the hawkers. They regarded the eflfect of the by-law 
to be practically to deprive residents of buying goods or 
trading with the class of traders in question. Their 
Lordships' conclusion was that it was not the inten- 
tion of the Act to give to the Corporation the prohibitory 
I)Owers claimed under the by-law, and, agreeing with 
the majority of the Judges of the Supreme Court, they 
dismissed the appeal with costs." 



SUPREME COURT OF CANADA, 

Ottawa, 6 May, 1895. 
Ontaiuc] 

YicTOHiA Harbour Lumber Co. v. Irwin. 

Contract — Sale of timber — Delivery — Time for payment — 
Premature action. 

By agreement in writing, I. agreed to sell and the V. H. L. Co. 
to purchase timber to be delivered '•' free of charge where they 
now lie, within ten days from the time the ice is advised as clear 
out of the harbour so that the timber may be counted . • . 
" Settlement to be finally made inside of thirty days in cash 
less 2 per cent, for the dimension timber which is at John's 
Island," 

Held^ affirming the decision of the Court of Appeal, that the 
last clause did not give the purchasers thirty days after delivery 
for payment ; that it provided for delivery by vendoi's and pay- 
ment by purchasers within thirty days from the date of the con- 
tract; and that if purchasers accepted the timber after the ex- 
piration of thirty days from such date, an event not provided 
for in the contract, an action for the price could be brought im- 
mediately after the acceptance. 

Appeal dismissed with costs. 

Laidlaw, Q, C, dc Bicknell, for appellants. 

McCarthy y Q. C, dh Edwards, for respondent. 
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Ontario.] 24 June, 1896. 

EoBSRTsoN V. Grand Trunk Et. Co. 
Construction of statute ^Railway Actj 1888, s. 246, (3) — Railway 
Co, — Carriage of goods — Special contract — Negligence — Limita- 
tion of liability for. 

By 8. 246 (3) of the Railway Act, 1888, 51 Vic, c. 29 (D), 
" every person aggrieved by any neglect or refasal in the pre- 
mises, shall have an action therefor against the company, from 
which action the company shall not be relieved by any notice, 
condition or declaration if the damage arises from any negligence 
or omission of the company or of its servants/' 

Held, affirming the decision of the Court of Appeal (21 Ont. 
App. R. 4) and of the Divisional Court (24 O. R. 75), that this 
provision does not disable a railway company from entering into 
a special contract for the carriage of goods and limiting its lia- 
bility as to the amount of damages to be recovered for loss or 
injury to such goods arising from negligence. Vogel v. Grand 
Trunk Ry Co. (11 Can. S. C. R. 612), and Bate v. Canadian Pacific 
Ry. Co. (15 Ont. App. R. 388) distinguished. 

The G. T. Ry. Co. received from R. a horse to be carried over 
its line and the agent of the company and R. signed a contract 
for such carriage, which contained this provision : ** The com- 
pany shall in no case be responsible for any amount exceeding 
one hundred dollara for each and any horse,*' etc. 

Held, affirming the decision of the Court of Appeal, that the 
words " shall in no case be responsible " were sufficiently genert^l 
to cover all cases of loss howsoever caused, and the horse having 
been killed by negligence of servants of the company, R. could 
not recover more than $100 though the value of the horse largely 
exceeded that amount. 

Appeal dismissed with costs. 

MosSy Q. C.f dh Collier f for appellant. 
Osier ^ Q. C, dh W. JVesbitt, for respondent. 



Ontario.] 24 June, 1895. 

Township op Colchester South v. Valad. 

Practice — Reference — Report of referee — Time for moving against — 
Notice of appeal — Cons. Rules 848, 849 — Extension of time — 
Confirmation of report by lapse of time. 
In an action by Y. against a municipality for damages from 

injuiy to property by the negligent construction of a drain a, 
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i*eferenoe was ordered to an official referee "for inquiry and 
report parsnant to sec. 101 of the Judicature Act, and rule 552 
of the High Court of Justice." The referee reported that the 
drain was improperly constructed and that V. was entitled to 
$600 damages. The municipality appealed to the Divisional 
Court fVom the report, and the Court held that the appeal was 
too late, no notice having been given within the time required 
by Cons. Bale 848, and refused to extend the time for appealing. 
A motion for judgment on the report was also made by V. to the 
Court, on which it was claimed on behalf of the municipality that 
the whole case should be gone into upon the evidence, which the 
Court refused to do. 

Heldj affirming the decision of the Court of Appeal, that the 
appeal not having been brought within one month from the date 
of the report, as required by Cons. Bnle 848, it whs too late ; 
that the report had to be filed before the appeal could be brought, 
but the time could not be enlarged by delay in filing it ; and that 
the refusal to extend the time was an exercise of judi(*ial discre- 
tion with which this Court would not interfere. 

Heldj also, Gwynne, J., dissenting, that the report having 
been confirmed by lapse of time and not appealed against, the 
court on the motion for judgment was not at liberty to go into 
the whole case upon the evidence, but was bound to adopt the 
referee's findings and to give the judgment which those findings 
called for. Freeborn v. Vandusen (16 Ont. App. R. 267) approved 
of and followed. 

Appeal dismissed with costs. 

WiUorij Q. C, for the appellants. 

DouglaSj Q. C7., df Langton^ Q. G., for the respondent. 



24 June, 1895. 
Ontario.] 

LUNDY V. LUNDT. 

Will — Devi&e — Death of testator caused by devisee — Manslaughter, 

In an action for a declaration as to title to land the de- 
fendant claimed under a deed fi*om his brother, who derived title 
under the will of his wife for causing whose death he had been 
convicted of manslaughter and sentenced to imprisonment. 

JSeld, reversing the decision of the Coart of Appeal, (21 Ont. 
App. B. 560) Taschereau, J., dissenting, and restoring the judg- 
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meat of Mr. Ja8tic6 Ferguson in the Divisional Court (24 O. B. 
132) that the devisee having caused the death of the testator by 
his own criminal and felonions act could not take under the will, 
and that in such case no distinction could be made between a 
death caused bj muixler and one caused by manslaughter. 

Appeal allowed with costs. 

8. E. Blake, Q. tt, for the appellants. 

Ayleswarthj Q. C, ds Murphy, for the respondent. 



24 June, 1895. 
Ontario.] 

Bill v. Wright. 

Solicitor — Lien for costs — Fund in Court — Priority of payment — 

Set-off, 

In a suit for construction of a will and administration of testa- 
tor's estate, where the land of the estate had been sold and the 
proceeds paid into court, J., a beneficiary under the will and 
entitled to a share in said fund, was ordered personally to pay 
certain costs to other beneficiaries. 

Held, reversing the decision of the Court of Appeal (16 Out. 
App. R 335), that the solicitor of J. had a lien on the fund in Court 
for his costs as between solicitor and client in piiority to the 
parties who had been allowed costs against J. personally. 

Held also, that the referee before whom the administration 
proceedings were pendin&^, had no authority to make an order 
depriving the solicitor of his lien, not having been so directed by 
the administration order, and there being no general order per- 
mitting such an interference with the solicitor's pnma /octe right 
to the fund. 

Appeal allowed with costs. 

Armour, Q. (7., dh McBrayne, for the appellants. 

Lefroy dh Beck, for the respondents. 



24 June, 1895. 
Quebec.] 

LioaiTT V. Hamilton. 

Partnership — Dissolution — Winding-up — Extra services of one 
partner — Contract to pay for. 

L. and H. were partners in a business consisting of two 
branches, a dry goods branch under the care of H. and a branch 
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for selling carpets which L. managed. The partnership having 
been dissolved each partner remained in chargeof his own branch 
in oixier to wind it up, and in the final distribution L. charged 
against the firm a sum for commissions on collections and charges 
of management in his branch. 

Held, affirming the decision of the Court of Queen's Bench, 
that there was no express agreement that L. was to be paid for 
exti'a 8ei*vices and none could be inferred from the circum- 
stances ; that L. when he undertook to wind up the carpet branch 
must be understood to have undertaken to do it gratuitously ', and 
that he was not entitled to remuneration because the work 
proved more laborious than he anticipated. 

Appeal dismissed with costs. 

Davidson, Q, 0., for appellant. 

Geoffrian, Q. C., for respondent. 



24 June, 1895. 
Quebec] 

O'Dbll v. Gregory. . 

Appeal — Jurisdiction — Future rights— R. 8. C, c. 135, s. 29 (6) — 
56 Vic, c. 29 (i>). 

By E. S. C.,c. 135, s. 29 (b), as amended by 56 Vic, c. 29 (D), 
an appeal will lie to the Supreme Court of Canada from judg- 
ments of the courts of highest resort in the Province of Quebec 
in cases where the amount in controversy is less than $2,000 if 
the matter relates to any title to lands or tenements, annual 
rents and other matters or things where the rights in future 
might be bound. 

Held, that the words " other matters or things " mean rights 
of property analogous to title of lands, etc., which are specifically 
mentioned, and not personal rights ; that '^ title '' means a 
vested right or title already acquired though the enjoyment may 
be postponed ; and that the right of a married woman to an 
annuity provided by her marriage contract in case she should 
become a widow in not a right in future which would authorise 
an appeal in an action by her husband against her for siparation 
de corps in which, if judgment went against her the right to the 
annuity would be forfeited. 

Appeal quashed with costs. 

JBitzpatrickf Q, C, for the motion. 
McCarthy f Q. C, dh Lemieux, Q, (7., contra. 
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MODERN LAW TREATISES : WHAT THEY ARE AND 
WHAT THEY SHOULD BE. 

Ab long ago as the reign of Solomon, that erudite monarch 
sagely remarked that "of making many books there is no end/' 
It may be possible that, even in those days, law books existed, 
and the number vi^as found burdensome. In the summer of the 
Boman Empire the mass of statutes, edicts, and treatises of com- 
mentatoi-s, increased to such an extent, that it was found neces- 
sary to practically wipe it all out and begin over again. Many 
hard-working lawyers of the present day at times wish that it 
were possible to entirely destroy the m ultitudo of law textrbooks 
and i*eports now in existence and begin anew the jurisprudential 
process. 

This is essentially an Augustan period for law-book making. 
The courts of last resort of the forty-four States, to say nothing 
of Canada, are busy, ten months in the year, grinding out mate- 
rial for reports; and the wideawake lawyer, who proposes to 
keep abreast of the times, and not permit any loss to his clients 
because of his own ignorance, finds his shelves of law books in- 
creasing to such an extent, that it is almost necessary for him to 
follow the advice given to professional talkera, and "hire a 
hall " in which to keep them. The number of law-book publish- 
ei-ft has also been steadily becoming larger for many yeara, and 
every one of them considers it necessary to publish a text-book on 
every branch of the law. He passes sl.eepless nights planning new 
works for attorneys to buy. It is purely a business with the pub- 
lisher, and the only inquiry he cares to make is whether the pro- 
posed new volume will sell. The country is full of canvassers, 
and, between text- books, digests and reports, even the successful 
lawyer finds his income largely diverted to investments in what 
the world calls '* the tools of his profession." 

It was Sidney Smith who remarked that every man thinks he 
can do thiee things: drive a gig, write an article for a review, 
and farm a bmali property. It might truthfully be said that 
every lawyer of to-day is firmly convinced that one of the things 
he can do is lo write a law book, and, when clients are few and 
money scarce, the distinguished attorney takes a ream of paper 
and a lead pencil, pulls down the digests, and forthwith begins 
the business«pf authorship. The presses groan, and the volumes 
that are turned out are as numerous as the leaves that strewed 
Bsic shades of Vallombrosa. 
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A survey of the shelves of a modern law library leads to the 
coDclosion that the treatises are divided into three classes. The 
first is composed of what may be called the " classics of the pro- 
fession/' which receive reverent consideration from nearly every 
lawyer and student. Among these we number, of coarse, Black- 
stone, Rents (Commentaries, Grdenleaf on Bvidence, Story's 
Equity, and Washburn's £eal Property. The list might with 
justice be considerably extended^ but it is unnecessary to mention 
more than a few. 

The second class consists of the works of what might be termed 
'^one-book authors." Among these come Benjamin on Sales, 
Drake on Attachment, and a few others not necessary to enumer- 
ate. These books are produced by men who felt that they must 
write to relieve their minds, saturated with the law of one sub- 
ject. The work was consequently done well as a rule, and the 
books have been received with favor. 

All the remaining books make up the third class ; and of these 
some are good, some bad, and some indifferent. Many are like 
the little girl, very, very good when they are good, and "horrid" 
when they are bad. 

Lawbook writing is at the present time a pi*ofession, and sev- 
eral well-known authors have prepared treatises (?) on nearly 
every branch of the law. Typewriters are prolific. In the old 
days of the goose quill, or pencil, the work was not done so rap- 
idly ; but now, when stenographers and writing machines are at 
hand, it is not a difficult task to produce a volume in a very shoi«t 
space of time, and without any undue mental exertion. 

The authors of these modern lawbooks proceed on many different 
theories. Probably most of them may not unjustly be termed 
hack writers, who write so many pages for so much money. They 
go to their task with an indifference as to the result, provided 
the work meets with the approval of the employer. We know 
of at least three law books compiled by a minister of the gospel 
who had never been admitted to the bar. Then there are those 
who consider that a law treatise should be merely an improved 
digest of the various decisions ; and, with the material at their 
command and by dictation, they quickly produce a fine large 
volume, sometimes containing a great many cases on a great 
many subjects, — and their productions are not entirely valueless 
to the working lawyer. 
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Another class of writers is composed of theorists. These are 
often learned men, but they know nothing of active practice. 
They deem it entirely unnecessary to give all the cases, but pro- 
pose to cover the subject, so far as theones and doctrines are con- 
cerned, only supporting their views with sufficient cases to make 
them plausible. Some of the text-book writers consider that con- 
densation is the greatest merit a book can possess, and their pro- 
ductions read like the utterances of the Delphic oracle, or the pro- 
verbs of Solomon. The trouble with using such works is that the 
lawyer never knows what cases exist taking the opposite views 
to those advanced by the author. Nor is he able to distinguish 
between the theories of the author and the opinions of the court- 
Wearefai from saying that the volumes thus produced are with- 
out value, or that the working lawyer does not find them useful. 
We believe, however, that most busy attorneys in active practice 
will say that the difficulty they encounter lies in being able to de- 
termine whether or not to rely upon the statements of the author. 
The practitioner who has a large library, or who has access to 
one, is able, with the digests and textrbooks, to look up the cases 
and satisfy himself as to the coiTcctness of the doctrines laid down 
by the author; but where he is unable to procure other helps than 
the text-books, he is often adrift in a boat without a rudder. 

The customers of law-book publishera are also divided into 
three classes. One is made up of law students at the various 
multitudinous law schools, who purchase, so to speak, by the 
wholesale. A text-book is adopted by a large and prosperous 
school, and every fall the students are advised to provide them- 
selves with a copy. This is profitable to the publisher. He sells 
books as the good seed produced fruit, by the dozen, by the 
score, and even by the hundred. 

Another class of purchasers consists of the country or city law- 
yers who have large libraries, who are prosperous, and who pur- 
cha>e a book whenever they ha^e a case involving the questions 
therein discussed, so that they may learn the latest law on the 
subject, and 'get light from those who are supposed to have studied 
the questions likely to arise. But by far the largest number of 
law-book purchusers are those who have small libraries, or none. 
They take a text book as law and gospel, and whatever they find 
therein reported they accept without question. Sometimes they 
discover their mistake to their sorrow, and also, possibly, to the 
loss of their clients. 
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b^ 
^That the existing law treatises have grave faults is undoabtedlj 

true. Perhaps the most common defeot is the hasty manner in 

which they have been written. We were told not long ago by a 

prominent lawyer, that he watched with interest the process of 

evolution of one of the latest text-books. The writer simply 

provided himself with all the other books that had been written 

on the subject, called in a stenographer, dictated the text in his 

own language, and copied in the citations from one of the oldest 

publications on the same subject. In this volume no cases later 

than from six to ten years before the time of writing were cited, 

and the author did not trouble himself to examine authorities or 

consult opinions. Having occasion, not long ago, to examine 

one of the latest text-books in regard to a point involved in a 

legal proceeding, we were unable to find any cases whatever 

therein cited bearing on the question. Upon running over the 

digests, however, we found no less than twelve, none of which 

were cited in this modern production. It follows that the great 

trouble with the modern text-books is that they are superGcial. 

How can they be otherwise when they are machine-made? 

Proper investigation and thought have not been given to the 

subject, but the head-notes of cases, references and digests are 

taken as true ; and, so long as the book has the appeai*ance of 

giving a great many cases, and stating the law with the proper 

attractions of catch-words and typographical embellishments, 

the author and publisher are both satisfied. We doubt not that 

if some book-worm would take any of the modern treatises and 

subject them to thoi*ough and carefal analysis and investigation, 

he would find, as the practitioner often does, that many cases are 

omitted and the principles wi*ongIy stated. 

Another fault with the modern text- books, as the natural con- 
sequence of their mode of preparation, is inaccuracy. The doc- 
trines of law are so complicated and so dependent upon other 
principles, and the facts of different cases vary to such an extent, 
that it requires careful thought to determine what principles 
really govern, and how they can be accurately stated. The law- 
book writer, hastily reading some supposed leading cases, and, 
perhaps, failing to discover some other one where the subject has 
been more carefully considered, is unable to lay down the law 
precisely as it is. 

It is, of course, easier to find fault than it is to do the work ; 
and we would not have any one suppose that we are insensible to 
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the labor that has been spent, often most conscientiously, in the 
preparation of law books. A great many of the modern treatises 
are thorough in their citations, and if the lawyer is not too busy 
to verify the citations or discover pertinent passages by thor- 
oughly reading the book, he will have before him pretty nearly 
all the cases which bear on the subject he has in hand. 

We wish, however, it were posnible for an ideal law treatise to 
be prepared, at least oq each of the leading subjects, which would 
meet more nearly the requirements of the profession. We are 
aware of the fact that law-book writing is most laborious, and 
makes the most exacting demands upon the person who, from 
necessity or choice, engages in the work, and then at the end 
the reward is small. Nevertheless, we believe that the writer 
who conscientiously desires to benefit the profession and to give 
them the greatest assistance, will in his work comply with the 
following requirements, which an ideal law treatise should 



Such work must, of all things, be accurate and thorough. It 
is absurd, as every practising lawyer knows, for an author to 
suppose that any lawyer can omit any cases from his book as un- 
important ; nor can he fail to mention any principle laid down by 
any coui't as too trivial or unimportant. We doubt if two cases 
ever existed where the facts were precisely the same j and, while 
certain principles may be true in the abstract, a different state of 
facts may render them inapplicable. 

It follows that no case must be omitted from any text-book 
that aims to give all of the law relating to a given subject. So 
far as the method of citation goes, we believe that the principles 
should be laid down as nearly as possible in the language of the 
opinion of the court, and, if necessary, verified by extracts from 
other supporting cases, so that the reasons for conclusions arrived 
at may fully appear. In law, as in nearly everything else, it is 
necessar]^ to give reasons for conclusions, and to show logically 
that the conclusions are justified by the premises. In citing the 
cases in the notes, of coui'se those considered less important 
should be given last, and the author should distinguish between 
the decisions that have been generally followed and those that 
seem rather individual in their conclusions. The law text-book, 
more than any other, should be analytical. The style of the 
treatise should be lucid, so that no doubt may arise as to the exact 
meaning of the rule stated nor the exact reasons for the conclu- 



\ 
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sioDB arrived at. There must be no saspioion of ambigaity or 
Qnoertainty. 

Saoh a' law treatise requires a prodigious amount of labor. 
Before engaging in it, the author should be satisfied that be has 
a peculiar fitness for the work in hand, and must in fact be well 
adapted by temperament and habits for impartial, thorough, and 
exact investigation. Such a task requires a long period of prep- 
aration—even the studies of twenty years. The subject must be 
all gone over time and time again, and, before any work is done 
in actual text-writing, the author should have carefully prepared 
a thorough analysis of the subject in all its phases and in all its 
forms, following out all its ramifications. His work will be like 
the steel framework of a great structure, which stands massive, 
and strong, and complete, before the outside wall is built or the 
interior furnishings prepared. When the writer has thus pre- 
pared his analysis, saturated himself with the subject until he can 
think of nothing else ; when he has on his mind a clear, though 
possibly general, idea of all that the question involves, he should 
begin the work of writing the text, being first perfectly clear in 
his own mind as to what he wants to say and how he proposes 
to say it. He should present, as we have said, the reasons, as 
well as the principles, and should make sure that no cases are 
omitted in his consideration of the matter. 

Two other important requirements must also be observed. The 
first is an artistic and orderly arrangement of the text into chap 
ters, sections and paragraphs, so that each branch of the subject 
will be treated sequentially and at the proper time and place. 
There should be a cpncise analysis of each chapter, and the 
various sections should indicate their contents through bold text 
catch-words. The index must be most thorough, indicating, with- 
out too many cross-references, the contents of the book, so that 
the reader may find what he is looking for. 

These are exacting requirements; but why should not the pro- 
fession demand of the law-book writer that he be both competent 
and give sufficient time to the preparation of his work, so that it 
will be of real value to the practitioner? Law books are intend- 
ed for the members of the profession, and to save them the labor 
of individual investigation in each case; their primary object is 
not, as many suppose, to make money for the writer or wealth 
for the publishers, although that would be the natiu*al result if 
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the work was thorough and poaaeseed the desired qualifications 
of thoroughness and accuracy. 

We are still looking for the ideal law treatise. — F. H, Bacan^ 
8t. Louis, in American Law Beview. 



TBE LATE MR. JUSTICE CROSS. 

Mr. Justice Cross, who retired from the Court of Queen's 
Bench in 1892, died at Montreal, Oct. 17. Mr. Cross was born 
in Lanarkshire, Scotland, on the 22nd March, 1821, and came to 
Montreal with his parents when only a boy of five years. The 
family, on their arrival in Canada, settled on a farm on the Oha- 
teauguay river. The subject of this sketch, who was the youngest 
son of the family, showed a strong leaning towards literary pur- 
suits, and in his desire for knowledge he was encouraged by his 
elder brother, who hud been educated for the Scottish Bar. In 
1837 young Cross left the farm and came to Montreal to study. 
He entered the Montreal college as a pupil, but after a short 
while put himself under private tutors. He also entered the 
office of Mr. John J. Day to study law, and was called to the Bar 
in 1844, and practised hib profession in Montreal for more than 
thirty years. He was at first a partner with Duncan Fisher, 
Q. C, and subsequently with Attorney-General Smith, who after- 
wards became Judge Smith. Mr. Cross enjoyed an extensive 
and remunerative practice. He was created a Queen's Counsel 
in 1864. He was appointed one of the judges of the Queen's 
Bench for the province of Quebec on the 30th of August, 1877, 
and took bis seat the first of the following month at a session of 
the court held in the city of Quebec. Judge Cross was one of 
the most careful and painstaking judges on the Bench, and his 
judicial opinions were always received with marked considera- 
tion. Judge Cross always had an aversion to public life, and 
even in his younger days when he was offered political positions 
of honor he always declined them. In 1863 he was offered by 
the then Liberal Ooverament, the position of secretary to the 
Commission for the Codification of the Laws of Canada ; and at 
a later date the office of Attorney-Greneral in the DeBoucherville 
administration, but he declined to accept either of these important 
offices. He, however, suggested and assisted in framing many 
legislative measures of general utility. 



{ 



852 THB LEGAL KKW8. 

GENERAL NOTES. 

Ancient Bills op Exohanob. — The United States Consul- 
General at Barcelona, in a recent report, mentions the acqaisi- 
tion by a public institution there of seven old bills of exchange, 
all made payable in Barcelona. The most ancient is dated at 
Mallorca (Palma) in 1392, and is thought to be the oldest bill of 
exchange now in existence. The second is dated 1399 ; the third 
drawn in Pisa, is also dated 1399 ; the next two were drawn in 
Valencia in 1411 and 1530 respectively ; the sixth was drawn at 
JElosellon, iii Fi-ance, in 1445 ; and the last at Naples in 1535. A 
translation of the tirst reads as follows : * Sir,— In conformity 
with this first letter, you will pay within the next two months, 
counting from the date of this, to the woman Sibila, wife of the 
deceased Mr. Jaime Castello, xvii. libras x. sueldos (about Sbs.) 
of Barcelona money, which obtain from the rent of the University 
of Mallorca, on December 11, the payment of which you will 
require in due time without fail. Dated at Malloi*ca, October 
26, year 1392. — Guillem de Muntru, Administrator of the Mint.' 
It bears the following indorsement: 'To the Honorable Senor 
and my Confrere Lorenzo Luques, Exchange Merchant of Bar- 
celona.' 

Severitt of Sentences at Quarter Sessions. — Mr. Justice 
Wills, in sentencing a man named Gal ton to four months' hai*d 
labour for larceny, at the Dorchester assizes, said the record put 
before him of the man's previous sentences was one of the most 
awful pieces of reading that had ever come to his notice. The 
man had been five times convicted at quarter sessions of thefts of 
nothing worth more than 5^., and yet he had been sentenced to 
penal servitude for terms which would amount to thirty-five 
years. It would have been impossible for the Cjurt of Assize to 
])ass such punishment, which was perfectly awful. In 1882 hj 
was sentenced* to fifteen years' penal servitude for a small theft, 
and, as there was a portion of the term unexpirei, the should 
communicate with the Home Office to see if it could nod bj re- 
mitted. He advised the prisoner never to do anything which 
would again bring him before Huch a tribunal, which, he supposed 
if be had come before them, would for his present offence have 
sent him to penal servitude for the rest of his natural life. 
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CURRENT TOPICS AND CASES. 

There were twenty new cases on the November appeal 
list at Montreal, besides twenty-two which had already 
appeared on the September list and had been continued 
to the November term. Ten were cases from the country 
districts. This list did not furnish much work for the 
court. The thirty-eighth case was reached on the first 
day of the term, and after the roll had been repeatedly 
called over the court was able to adjourn on the 20th, 
having sat only four days and a half, and heard sixteen 
cases. The doing away with the appeal from judgments 
of the Court of Eeview in cases under $200 has had a 
marked effect in diminishing the roll. Not less im- 
portant, probably, will be the effect of passing over the 
Court of Appeal by going to the Court of Review, 
and thence directly to the Supreme Court or Privy 
Council, in important cases where the judgment is 
confirmed by the Court of Review. For instance, cases 
like Canada Revue v. Fabre, which would probably have 
occupied the Court of Appeal for several days, are now 
taken to review instead of to appeal, and if the judgment 
be confirmed in review there is no appeal except to the 
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Supreme Court or Privy Council. While this lightens 
the labor it will hardly add to the prestige of our highest 
provincial court. 

That a conviction was x>btained against Haynes for 
arson is a cause for satisfaction. Seldom has a more 
amazing tale been unfolded in a court of justice than the 
deliberate plot, planned with such infamy and carried 
out with so much boldness, to destroy a building in the 
business quarter of the city. A sentence often years' 
imprisonment against Haynes can hardly be considered 
severe when the danger to life from large fires and the 
numerous accidents which happen to firemen thereat are 
taken into account. It is to be regretted that only one 
should be punished where four were guilty, but the 
difficulties in the way of a successful prosecution for 
arson are serious. 



Mr. Justice Loranger has obtained leave of absence^ 
and proposes to pass the winter in the south of France. 
The learned judge for twelve or thirteen years has attend- 
ed to his duties with the greatest assiduity, and this is 
the first time that he has applied for leave of absence. 
The bar will be glad that he should have a period of 
rest, though they regret that the cause of his having to 
seek it should be impaired health, and they will hope 
that the respite from labor will enable the learned judge, 
on his return to this country, to resume the duties of 
office with restored energy. 



SUPREME COURT OF CANADA. 

Ottawa, 26 June, 1895. 

Belangbr v. Bslanqsr. 
Quebec] 

Contract — Proprietor of newspaper — Engagement of editor —Di^ 
missal — Breach of contract. 
A. B. and C. B., who had published a newspaper as partnei-s or 
joint owners, entered into a new agreement by which A. B. 
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assumed payment of all the debts of the business, and became 
ftrom that time sole proprietor of the paper, binding himself to 
continue its pablication, and, in case he wished to sell oat, to 
give C. B. the preference. The agreement also provided that : 

*^3. Le dit Louis Charles B^langer devient, 4 partir de ce 
jour, directear et r^dacteur du dit journal, son nom devant 
parattre comme directeur en t^to du dit journal, et pour ses ser- 
vices et son influence comme tel, le dit Louis Arthur B^lauger 
lui alloue $400 par ann^o, tant par impre.'^sions, annonces, etc., 
qu*en argent jusqu'au montant de cette somme, et ledit Louis 
Arthur B^langer ne pourra mettre fin d. cet engagement sans le 
consentement du dit Louis Charles B^langer.'* 

The paper was published for some time under this agreement 
as a supporter of the Liberal party, when C. B., without instruc- 
tions from or permission of A. B., wrote editorial articles 
violently opposing the candidate of that party at an election, and 
was dismissed from his position on the paper. He then brought 
an action against A. B., to have it declared that he was ^'r^dac- 
teur et directeur *' of the newspaper, and claiming damages. 

Seldf reversing the decision of the Court of Queen's Bench, 
that C. B. was rightly dismissed ; that by the agreement he 
became the employee of A. B., the owner of the paper; and that 
he had no right to change the political complexion of the paper 
without the owner's consent. 

Appeal allowed with costs. 

fVhitey Q, a, for the appellant. 

Brown, Q. C, for the respondent. 



6 May, 1895. 

MuaPHY V. BUBY. 

Quebec] 

Signification of transfer, necessary condition precedent to vest right of 
action— Partnership transaction in real estate — Act of resili- 
ation, Effect of. 

The signification of a transfer or sale of a debt or right of 
action is a condition precedent absolutely required to vest the 
transferee or purchaser with the full right of action against the 
debtor, and the necessity of such signification is not removed by 
proof of knowledge by the debtor of the transfer or sale. 

The want of such signification is put in issue by a defense au 
fond en fait. 
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M. and B. entered into a speculation together in the pur- 
chase of a property known as the H. property. The title to the 
property was taken in the name of B. and the first instalment of 
the purchase money was acquired from one P. A. M., brother of 
M., to whom B. gave an obligation therefor. B. then ti'ansferred 
to M. a half interest in the property. As the remaining instal- 
ments of purchase money fell due, suits were taken by the ven- 
dor against B. As fast as these demands assumed the form of 
judgments, M. advanced the requisite amount and took a transfer 
of them, as he did also of P. A. M/s obligation against B., but 
without any signification in either case. Subsequently, by a 
formal act of resiliation, B. and M. annulled the transfer of the 
half interest in the property made by B. to M., and formally 
relieved M. of all further obligation as proprietor |>ar indivis for 
further advances towai*d the balance due the vendor, and throw 
the burden of providing it entirely upon B, 

Held, affirming the judgment of the Court of Queen's Bench 
for Lower Canada (appeal si^e), that the act of resiliation and 
the replacement of the title which it effected into the name of 6., 
was a virtual abandonment on the part of M. of all previous 
investments made by him in the property or in the claims of 
othei*s against that property, of which he might have taken 
transfers. 

Appeal dismissed with costs. 

BiifjuCj Q. C, and Mxmk, Q. C, for appellant. 

Barnard, Q, C7., for respondent. 



26 June, 1895. 

. ArOHIBALD v. DflLISLE. 

Baker v. Delisle. 

Moat v. Delisle. 
Quebec] 

Costs, Appeal for, when it lies-^Action in warranty — Proceedings 
taken by warrantee before judgment in principal demand— ^oint 
speculation — Partnership or ownership par indivis. 

Though an appeal will not lie in respect of costs only, yet 
where there has been a mistake upon some matter of law, or of 
principle which the party appealing has an actual interest in 
having reviewed, and which governs or uftects the costs, the 
party prejudiced is entitled to have the benefit of correction by 
appeal. 
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It is only as regainls the principal action that the action 
in warranty is an incidental demand. Between the warrantee and 
the warrantor it is a principal action, and may be brought 
after judgment in the principal action, and the defendant in 
warranty has no interest to object to the manner in which he is 
called in, where no question of jurisdiction arises and he suffers 
no prejudice thereby. 

But if a warrantee elect to take proceedings against his war- 
rantors before he has himself been condemned, he does so at his 
own risk, and if an unfounded action has been taken against the 
warrantee, and the warrantee does not get the costs of the action 
in warranty included in the judgment of dismissal of the action 
against the principal plaintiff, he must bear the consequences. 

W. and I), entered into a joint speculation in the purchase of 
real estate; each looked after his individual interests in the oper- 
ations resulting from this co-partnership ; no power of attorney 
or authority was given to enable one to act for the other, and 
they do not consider that any such authority existed by virtue 
of the relations between them ; all conveyances required to carry 
out sales were executed by each for his undivided interest. 
Upon the death of W. and D. the business was continued by 
their representatives on the same footing, and the represent- 
atives of W. subsequently sold their interest to T- W., who pur- 
chased on behalf of and to protect some of the legatees of W., 
without any change being made in the manner of conducting the 
business. A bookkeeper was employed to keep the books, 
required for the various interests, with instructions to pay the 
moneys received at the office of the co-proprietors into a bank, 
whence they were drawn upon cheques bearing the joint sig- 
natures of the parties interested, and the profits were divided 
equally between the representatives of the parties interested, 
some in cash, but generally by cheques drawn in a similar way. 
M. N. D., who looked after the business for the representatives of 
D., paid diligent attention to the interests confided to him, and 
received their share of such profits, but J. C. B., who acted in 
the W. interest, so negligently looked after the business, as to 
enable the bookkeeper to embezzle moneys which represented 
part of the share of the profits coming to the representatives of 
W. In an action brought by the representatives of W., to make 
the representatives of D. bear a share of such losses. 

Held, affirming the judgment of the Superior Court and of th e 
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Superior Court sitting in review, that the facts did not establish 
a partnership between the parties, but a mere ownership par 
indiviSf and that the representatives of D, were not liable to make 
good any part of the loss, having by proper vigilance and pru- 
dence obtained only the share which belonged to them. 

Even if a partnership existed there would be none in the 
moneys paid over to the parties after a division made. 

Geoffriony Q*C., and Abbott, Q. C, for the appellants. 

Biique, Q-O.j and Lafleur for the respondent. 



26 June, 1895. 
DoNOHOE V. Hull. 
N. W. Territories.] 

Husband and wife — Purchase of land by wife — Ee-sale — Garnish' 
ment of purchase money on — Debt of husband — Practice — Stat- 
ute of Elizabeth — Hindering or delaying creditors. 
D., having entered into an agreement to purchase land, had 
the conveyance made to his wife, who puid the purchase money, 
and obtained a certificate of <nvnership from the registrar of 
deeds, D. having transferred to her ull his interest by deed. She 
sold the land to M. and executed a transfer acknowledging pay- 
ment of the purchase money, which tni i^fer in some way came 
into the possession of M's solicitors, who had it registered and a 
new certificate of title issued in favor of M., though the purchase 
money was not, in fact, paid. M's solicitors were also solicitors 
of certain judgment creditors of D., and judgment having been 
obtained on their debts, the purchase money of said transfer was 
attached in the hands of M., and an issue was directed as be- 
tween the judgment creditors and the wife of D. to determine the 
title to the money under the garnishee order, and the money was, 
by consent, paid into court. The judgment creditors claimed 
the money on the ground that the transfer of the land to D.'s 
wife was voluntary and void under the statute of Elizabeth, and 
that she therefore held the land and was entitled to the purchase 
money on the re-sale, as trustee for D. 

Held, reversing the decision of the Supreme Court of the 
North West Territories, that the garnishee proceedings were not 
properly taken ; that the purchase money was to have been paid 
by M. on delivery of the deed of transfer, and the vendor never 
undertook to treat him as a debtor ; that if there was a debt it 
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was not one which D., the jadgment debtor as against whom the 
garnishee proceedings were taken, conld maintain action on in 
his own right and for his own exclusive benefit ; and that D.*& 
wife was not precluded, by having assented to the issue and to 
the money being paid into court, from claiming that it could not 
be attached in these proceedings. 

Held, also, that under the evidence given in the case, the 
original transfer to the wife of D. was bona fide ; that she paid for 
the land with her own money and bought it for own use ; and 
that if it was not bona fide the Supreme Court of the Territories, 
though exercising the functions and possessing the powers form- 
erly exercised and possessed by courts of equity, could not, in 
these statutory proceedings, grant the relief that could have 
been obtained in a suit in equity. 

Appeal allowed with costs. 

Armour, Q-C, for the appellant. 

Gibbons, Q.O., for the respondents. 



26 June, 1895. 
Toronto R'y Co. v. The Qubbn. 

Exchequer Court.] 

Customs duties — Exemption from duty — Steel rails — For use on rail- 
way tracks-^Bails for street railway — Customs Tariff Act, 50 
and 51 Vic, c. 39, ittm 173. 

By item 173 of the Customs Tariff Act, (50 & 51 Vic, c. 39 (D), 
steel rails weighing not less than twenty-five pounds per lineal 
yard, for use on railway tracks, are exempt from duty. 

Held, aflSrming the decision of the Exchequer Court (4 Ex. 
C. R. 262), Strong, C. J., and King, J., dissenting, that this 
exemption does not apply to rails for use on street railway 
tracks. 

Appeal dismissed with costs. 

Robinson, Q.G.,(fh Osier, Q.C., for the appellants. 
Newcombe, Q.G., Deputy Minister of Justice, & Hodgins, for 
the respondent. 
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MK JUSTICE WHITE. 

On the 20th November, at Sherbrooke, Mi*. Justice White, 
having been sworn in as a Justice of the Superior Court, took his 
seat upon the bench, accompanied by his predecessor, Mr. Justice 
Brooks, when he was presented with the following address by 
Mr. H. W. Mulvena, bdtonnier of the district of St. Francis : — 

To the Hon. Mr. Justice White : 

HoNORBD AND Dear Sib, — It is my privilege, as bdtonnier of 
the district, in response to the unanimously expressed desire of 
my confreres, to present to you an address of congratulation on 
the occasion of your assuming judicial functions, as presiding 
Judge of the Superior Court for the district of St. Francis. The 
occasion is one which gives rise to mingled feelings of regret and 
of pleasure. Time has brought about many changes in the per- 
sonnel of our bar within a comparatively short period, and we 
cannot repress a regret that now, by your retirement from 
practice, the profession .has lost one of its most distinguished 
leadera. 

The general good will, kindly disposition, and the helpful sym- 
pathy which you have always manifested towai*dsyour associates, 
have rendered their relations with you, during your long and 
successful career at the Bar, both pleasant and profitable to them 
in a high degree, and we feel that the fair name, which it has 
been the good fortune of our Bar to possess, has been due, in no 
small measure, to the high ideal of the profession which you have 
always maintained and exemplified. The feeling of regret that 
our former relations have been altered is, however, accompanied 
with the pleasant assurance, that these relations will not be 
entirely severed, but only changed in character, and we have the 
satisfaction of believing, that those qualities and abilities which 
have made your career at the Bar so successful will, in the higher 
sphere to which you have been called, render your administra- 
tion of justice alike agreeable to the Bar and acceptable to the 
public. 

Since the formation of this judicial district, the honorable posi- 
tion which you now hold has been uniformly filled by eminent 
and gifted men, and it cannot fail to be a source of gratification 
to you that your appointment was, immediately, and without 
question, recognized by the profession, and by the '' laity " in all 
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qaartera, both within the district and beyond its confines, as, in 
all respects, eminently fitting and appropriate. 

We truijt that the onerous duties of the Bench will prove 
agreeable to you, and that the responsibilities which have been 
placed upon you will not unduly tax your strength. Wo beg to 
assure you that it will be the aim of the members of the Bar, in 
80 far as it lies in their power, to make your laboi-s as little bur- 
densome as possible, and we sincerely hope that you will be 
spared for many years in health and strength to enjoy the honors 
which have been so deservedly bestowed upon you. 

Mr. Justice White responded as follows : — 

"It is very gratifying to be thus welcomed by you, my old col- 
leagues, amongst whom I have passed the best 27 years of my 
manhood. My professional brethren, with whom I have been so 
long and so intimately associated, and to whom I have been 
bound by the close tie of friendly and fraternal companionship, 
to your address my heart responds with the liveliest emotions of 
pride and gratitude, pride because you tell me in the sphere of 
action, where we were side by side, I discharged my obligations 
as a man and a brother to your satisfaction and wcJn your esteem 
and regard ; gratitude, because that, looking to the future, you 
entertain the hope that our altered relationship will bring no 
interruption to the continuance of the friendly feelings which 
have always subsisted between us. I would be callous and in- 
sensible, indeed, if the expression of such sentiments and hopes 
coming from you, who have been the best witnesses of my 
daily life, did not touch me deeply. There is no language 
at my command adequate to convey to you my heart-felt 
appreciation of your consideration and kindness. Be assured 
that the manner in which you have received and endorsed my 
appointment to this judicial office will not only be an encourage- 
ment in the great work which has been placed upon me, but will 
also be an incentive, if anfy such were needed, to its diligent and 
faithful performance. In that work, I am happy to have. you 
proffer the valuable assistance which it is in your power to 
bestow. Of coui*se, I can only expect it in such measure as is 
consistent with the discharge of your own duties to your clients . 
More, I do not ask, nor have any right to expect. The zealous 
prepai*ation, however, of all cases and applications before tbey 
are brought before the court, such, indeed, as you have always 
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hei*etofore given , carefal and thoroagh as to facts, and replete 
with critical research of law and authority, is at once the best 
assiRtance you can offer to the Bench, and, at the same time, is 
the truest devotion to the interests committed to your charge. 
As to my own duties, it was Socrates who said : " Pour things 
belong to a judge ; to hear courteously, to answer wisely, to con- 
sider soberly, and to decide impartially/' To the attainment 
and practice of these qualities, I will strive to bend the best 
energies I possess. My task is all the greater fi-om the fact, to 
which you have alluded, that all my predecessors have been men 
of high attainments and of distinguished ability. That I will fall 
far short of many of the high expectations you have formed may, 
indeed, be probable, but I will fain hope and trust never to forfeit 
your conBdence in the integrity of my motives, or your respect 
for the earnestness of my endeavors. Gentlemen, accept xnj 
grateful thants for your address. It will ever be preserved and 
cherished as a sacred memento of our past intercourse. 

Gentlemen, I have to thank our honorable friend, Mr. Justice 
Brooks, for his compliance with my request to be with us this 
morning. I knew it would be a gratification to you, as it is to 
me, to have his Honor introduce his successor to the seat so long 
and ably occupied by him. We will now permit his Honor to 
retire, and the sitting of the court will be immediately resumed, 
for the reception of motions and the transaction of any other 
business, which may be on the roll, ready for hearing," 



CODIFICATION OF PRIVATE INTERNATIONAL LAW. 

Two conferences of official delegates of the principal States of Europe, 
with the exception of Great Britain, says the London Law Journal, were 
held at the Hague, on the iuvitation of the Dutch Government, to adopt 
rules for the codification, by means of an international treaty, of the 
chief topics of private international law. These conferences were held, 
the first between September 12 and 27, 1899, and the second from Jane 
26 to July 13, 1894. 

The rules adopted by a unanimous vote of the congress constitute an 
important step towards the realization of the object pursued for many 
years by Mancini, founder of the Italian School of International Law. 
They deserve special notice in England, where the current Austin ian 
theory denies that there is any real connection between private inter- 
national law and the law of nations. Regulated by a general inter- 
national treaty, the validity of the connection can hardly be denied, and 
the description of private international law as being neither private nor 
international — given by one English writer, followed by the statement of 
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another — ^that when the system is law it is not international, and when 
it is international it is not law, cannot in the future have even a show of 
plausibility. 

As the conclusions of this important congresn have not hitherto been 
published in England, we think it better to give the substance of the final 
protocol, adopted in July, 1894. 

Final Peotogol of the Confkbekgb of the Hagub, June and July, 

1894. 

The undersigned delegates of the Governments of Germany, Austria, 
Hungary, Belgium, Denmark, Spain, France, Italy, Luxemburg, Holland, 
Portugal, Roumania, Russia, Sweden, Norway, and Switzorland, assemb- 
led at the Hague on June 25, 1894, on the invitation of the Government 
of Holland, to continue the deliberations commenced in the month of 
September, 1893, with the object of arriving at an understanding on 
various points of private international law. 

As a result of the discussions recorded in the minutes of tho sittings, 
and subject to the reservations therein contained, they have agreed to 
submit for the consideration of their respective Governments the follow- 
ing rules :— 

I. Rboulations ooNCBaKiNO Mabriaob. 

(Reporter : M. Renault, Delegate of the Frecich Government] 

A, Conditions of a Vaiid Marriage, 

Art 1. The right to contract a marriage is regulated by the law of the 
nationality of each of the two contracting parties, unless such law be at 
variance with the law of the domicile or the law of the place of celeb- 
ration. Subject to that reservation, in order that a marriage may be 
celebrated in a country other than that of the contracting parties or of 
one of them, it is necessary that the contracting parties should fuldl the 
conditions prescribed by their national law. 

Art 2. The law of the place of celebration may forbid any marriage of 
foreigners contrary to its rules concerning (1) the necessity of dissolving 
a previous marriage ; (2) degrees of relationship or affinity by marriage, 
where there is an absolute prohibition ; and (3) the consequences of an 
absolute prohibition of the marriage of a divorced person guilty of adult- 
ery. 

Art. 3. Foreigners, in order to contract a marriage, must prove that the 
conditions prescribed by their national law are fulfilled. ' roof may be 
given by means of the certificate of a consul or diplomatic agent; or other 
competent authorities of their country, or by any other means decreed 
sufficient by the local authority, which, in the absence of international 
stipulation to the contrary, is lefc full power of judging ou the sufficiency 
of the proof in both cases. 

Art 4. A marriage celebrated in accordance with the formsof the country 
where it taltes place is recognized everywhere as valid in form. Count- 
ries which require a religious ceremony are not obliged to recognize the 
marriage abroad of subjects celebrated without such ceremony. National 



364 THE LEGAL NEWS. 

laws as to pablication of notice of intention to marry are also to be res- 
pecteil. An official copy of the marriage certificate must be sent to the 
authorities of the country to which the contracting parties belong. 

Art 5. Marriages duly celebrate! before a diplomatic or consular agent 
are recognized everywhere, if both parties belong to the State of the 
consulate or legation, and local legislation doe^ nol forbid such mar- 
riages. 

B. Effects of Marriage on the Legal Statun of the Wife and Children. 

Art 1. The effects of marriage on the legal status and the capacity of 
the wife, as well as on the status of their children who have been born 
prior to the marriage, are determined by the law of the country to which 
the husband belonged when the marriage was contracted. 

Art 2. The rights and the duties of th«% husband towards the wife and 
of the wife towards the husband are determined by the law of the nation- 
ality of the husband. Nevertheless, tliey can only be enforced by such 
means as are sanctioned not only by that law but by the law of the 
country where the enforcement is demanded. 

Art 3. In case the husband alone should change his nationality, the 
relations of the husband and wife remain subject to the law of their last 
common nationality. But the status of the children born since the hus- 
band's change of nationality is determined by the new national law of 
the father. 

C. Divorce and Judicial Separation. 

Art 1. Married persons are not permitted to claim divorce unless the 
law of their nationality, as well as the law of the place where the claim 
is made, permits such claim. 

Art 2. Divorce cannot be claimed unless on grounds admissible both 
by the national law of the husband and wife and by the law of the place 
where the action is instituted. In case of divergence between the 
national law of the parties and that of the country w^here the action is 
instituted, divorce cannot be granted. 

Art 3. Judicial separation may be claimed : — 

(1) If the national law of the parties and the law of the place where 
the action is instituted both permit judicial separation. 

(2) If the national-law of the parties only allows divorce and the law 
of the place where the action is instituted only permits judicial separ- 
ation. 

Art 4. A claim for divorce or for judicial separation can be made : — 

(1) Before the competent tribunal of the place where the parties are 
domiciled. If, by their national law, the parties have not the same 
domicile, the competent tribunal is that of the domicile of the defendant. 
At the same time, the enforcement of any national law which has estab- 
lished for religious marriages a special jurisdiction in divorce and judicial 
separation is to be maintained. 

(2) Before the competent jurisdiction established by the national law 
of the parties. 

Art 6. If the parties have not the same nationality, the last law to 
which both were subject is to be deemed their national law. 
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IL RbGULATIONS CWNOBRNINQ GUARDIANSHIP. 

(Reporter: M. le Comte de Villers, Delegate of the Government of Luj^em 

bur^.) 

Art I. The guardianship of a minor is regulated by the law of his 
nationality. 

Art 2. If, under the local law, there is not in the State under whose 
control the minor happens to be an authority competent to establish a 
guardianship, the diplomatic or consular agent of the State residing in 
the district where the guardiansliip has become necessary (otl hi iutelle 
est ouverte defait) will exercise, if the law of the minor's nationality will 
permit it, all the powers conferred by that law on the authorities of the 
State under whose control the minor happens to be. 

Art. 3. Nevertheless, the guardianship of a minor residing in a foreign 
country may be constituted by the competent authorities of the locality 
and regulated by their law in the following cases: 

(a) If for any reasons arising from the nature of the case or the law of 
the locality, the guardianship cannot be created in conformity witli Arts. 
1 and 2. 

(6) If the persons whose daty it would be under the preceding articles 
to create the guardianship have failed to do so. 

(c) If the person duly authorized by the national law of the minor has 
nominated a guardian residing in the same country as the minor. 

Art 4. In the cases provided for by Arts. 3 (a) and (6), the authorities 
of the minor's nationality may always provide for the appointing of u 
guardian, if the grounds which at first had prevented their action have 
disappeared. In that case they should give due notice to the foreign 
authorities who may have established a guardianship. 

Art 5 In every case guardianship bo<;in8 and ends at the periods und 
for the causes determined by the national law of the minor. 

Art 6. Pending the definite appointment of a guardian to a foreign 
minor or the intervention of diplomatic or consular agents, measures 
necessary for the minor's protection or the preservation of his pro{)erty 
shall be taken by the local authorities. 

Art 7. The guardian's administration extends to the person of the 
minor and to the whole of his profwrty, wherever the latter may be 
situated. This rule is subject to an exception, in case of immovables, if 
the law of the country of their situation prescribes with reference to 
them any special methoil of administration. 

Art. 8. Any government which is informotl of tlie presence in its ter- 
ritory of a foreign minor, for the guardianship of whom it is necessary to 
provide, will inform the government of the minor's country in the sliort- 
est possible time. 

III. Regulations concermn(i Civil Peoobdurb. 

(Reporter : M. Von Seckendorf, Delegate of tlie German Government) 

A, Notice Abroad of Leyal Docmtunh or Acts, Judicial or Non-Judicial 

{'Actes JudiaQires ou Extra- JmliciaxresJ) 
Art 1. In civil and commercial causes, notices of legal documents or 
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acts to be made abroad shall be carried out on the request of the officials 
of the Ministry of Justice, or of the Courts of Law, addressed to the com. 
potent authority of the foreign State. The transmission of such notice 
shall be made throui^h the diplomatic service {par la vaie diplomatique) , 
if direct communication between the judicial officials of both States. i« 
not allowed by local legislation. 

Art. 2. The notice will be delivered to its destination*by the anthority 
of the State on which the requisition is made. The requisition cannot be 
refused, unless the State on whose territory the notice should be made 
judges it of a kind which would injuriously affect its sovereignty or its 
safety. 

Art 3. To prove the service of notice will suffice, a receipt, dated and 
attested, or an atte^^tation of the service by the authority on whom the 
requisition is m vde, certifying to the fact of service and to the date of the 
notice. The receipt or the attestation is to be transcribed on one of the 
duplicates of the legal document, of which notice is to ba given, or may 
be annexed to the duplicate to be transmitted for that purpose. 

Art. 4. The regulations of the preceding articles do not interfere with : 

(1) The right to address directly through the post legal documents to 
persons concerned in the cause who are in a foreign country. 

(2) The right of persons concerned to cause notice to be served by 
legal officials or other competent authority in the country to which it is 
sent 

(3) The right of every State to cause to be delivered through its diplo- 
matic or consular agents notice to its subjects in a foreign country. 

In each of the foregoing cases the right does not exist unless the laws 
of the States concerned or conventions concluded between such States 
permit its exercise. 

B. Rogatory Commimona. 

Art 1. In civil or commercial causes the judicial authority of any 
State may, subject to the regulations of its law, apply by roicatory com- 
mission to the competent authority of any other State to obtain its carry- 
ing out either a step or preliminary investigation or any other judicial 
process. 

Art 2. The forwarding of rogatory commissions will take place through 
the diplomatic service if direct communication between the judicial 
authorities is not permitted by the law of both States. If the rogatory 
commission is not drawn up in the language of the State on which the 
requisition is made, it should, subject to any agreement to the contrary, 
be accompanied by a translation made in a language agreed upon be- 
tween the two States concerned, and certified as such. 

Art. 3. The judicial authority to which the rogatory commission is 
addressed is obliged to comply with its terms provided it is satisfied 

(1) That the document is authentic. (2) That the execution of the 
rogatory comission is within the scope of its jurisdiction. 

Furthermore, the execution may be refused if the State on which the 
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requisition is made considers that the execution of the commission would 
injuriously aflect its sovereignty or security. 

Art 4. In case the judicial authority to which the commission is 
addressed should be without jurisdiction, the commission is to be for- 
warded, without further request, to the competent authority of the same 
State. 

Art 6. In every case in which a rogatory commission is not executed 
by the authority on which the requisition is made, the latter will immedi* 
ately inform the authority which has made the requisition, stating, in 
the case provided for by Art 3, the reasons for which execution is 
refused, and, in the case provided for by Art 4, the authority to which 
the commission is transmitted. 

Art 6. The judicial authority which proceeds to execute a rogatory 
commission will apply the laws of its own State in so far as concerns the 
forms to be followed. 

Nevertheless, any request of the authority making the requisition will 
be complied with, although it require the adoption of a special pro- 
cedure, not regulated by the legislation of the State on which the requi* 
sition is made, provided that such method of procedure be not prohibited 
by the law of that State. 

C. ' CauHo Judicaium SolviJ 
(Reporter: M. E. RoguiU) Delegate of the Swiss Government) 

Art 1. No security or deposit, under whatever title, can be required 
on account of their being foreigners or on account of want of domicile or 
of residence in the country from the subjects of any of the States parties 
to this convention who may become plaintiffs or interveners in any case 
before the tribunals of any of these States. 

Art 2. Judgments for expenses and costs'of process rendered in any one 
of the States contracting against a plaintiff or intervener who, under Art 
1 or by local law, has been exempted from furnishing security or deposit 
shall be declared enforceable {rendues exiculoires), in the territory of each 
of the other States parties hereto by the authority which under local law 
is competent 

Art 3. The competent authority Is restricted to inquiring 

(1) Whether, in accordance with the law of the country where the 
judgment has been pronounced, the rendering of the decision is attended 
by those conditions whic h are necessary to its authenticity. 

(2) Whether, in accordance with the same law, the judgment has 
acquired the force of res judicata. 

D. Legal Assistance (' Assistance JudiciaireJ) 
Art 1. The subjects of each of the States parties hereto shall be admit- 
ted in all the other States to the benefit of the system of legal assistancoi 
in the same manner as the subjects of each State, on complying with the 
provisions of the law of the State wherein such assistance is claimed. 

Art 2. In all these cases a certificate or declaration of poverty must be 
delivered to or received by the authorities of the place of usual residence 
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of the foreigaer, or, in default of such, the authorities of the place of his 
actual residence. If the claimaat does not reside in the country where 
the claim is made, such certificate or declaration of indigence is to be 
attested free of charge by a diplomatic or consular agent of the country 
wherein the document is to be produced. 

Art 3. The authority, (which is competent to deliver the certificate or 
receive the declaration of poverty) may obtain information as to the 
means of the claimant from the authorities of the other States parties 
hereto. The authority whose duty it is to decide on claims for legal 
assistance rdtains, within the limits of its jurisdiction, the right of con- 
trolling the form and substance of the certificates, declarations, and 
information to be furnished. 

Art. 4. No security or deposit, under whatever title, can be required on 
account of their being foreigners) or on account of want of domicile or 
residence in the country, from foreigners who have been granted legal 
assistance. 

Art 5. Every judgment for expenses and costs of process rendered in 
any one of the States contracting against a foreigner to whom legal 
assistance has been granted, and who, under the preceding article or 
under local law, has been exempted from furnishing security or deposit, 
shall be declared enforceable in the territory of each of the other States 
parties heretp by the authority which under local law is competent 

Art 6. The competent authority is restricted to inquiring : 

(1) Whether, in accordance with the law of the country in which the 
judgment has been pronounced, the rendering of the decision is attended 
by those conditions which are necessary to its authenticity. 

(2) Whether, in accordance with the same law, the judg;ment has 
acquired the force of res judicata. 

[To bo oonoluded in next iMue.] 

GENERAL NOTES. 

Corporal Punishment. — A return has just been issued as a 
Parliumontary paper of all sentences of corporal punishment in- 
flicted under 26 and 27 Vict., c. 44, upon persons convicted of 
offences ugainst section 43 of the Larceny Act, 1861, and section 
21 of the Offencea against tiie Person Act, 1861, in England and 
Wales, from February 27, 1894. The return is dated September 
2,1895. It states that the offences for which corporal punit^h- 
ment was inflicted wore: Robbery or assaults with intent to rob 
with violence, 38 ; by person in company, 31 ; total, 69. In two 
cases the punishment was ordered to be inflicted wifh a birch 
rod; in the other sixty-seven cases the instrument used was the 
' cut.' Filly offenders were ordered to be whipped once, and nine- 
teen twice. The largest number of strokes ordered was thirty, 
the smalle:jt number ten. 
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CURRENT TOPICS AND CASES. 
The Court of Review, by a majority of one, has affirmed 
the decision of Mr. Jastice Doherty in the case of Canada 
Revue v. Mgr. Fabre, 6 S. 0. 486. The majority of the 
court modified to a slight extent the reasons assigned by 
the court below, the qaestion of libel being eliminated 
from consideration. Mr. Justice Archibald differed from 
the Acting Chief Justice and Mr. Justice Taschereau, 
and would have maintained the demand of damages to 
the extent of the capital lost by the company in conse- 
quence of the Archbishop's mandemeni. The learned 
judge held that the Archbishop in issuing this circular 
exceeded his jurisdiction ; that there is no canon law 
in force in the Province of Quebec to justify the act ; that 
the circular by forbidding the various services essential 
to the publication and distribution of the journal^ virtu- 
ally effected its suppression ; and that no authority exists 
in this country for the suppression of a journal, even 
where it commits a fault. The conclusions at which the 
learned judge arrived, in his own words, were as fol- 
lows:-^!. Publication of fair reports of the immorality of 
priests, not being against the civil law, and not being 
forbidden by any canon law that governed the Gallican 
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Church, or that has been proved to have been assented 
to by the Catholics of Liower Canada, cannot be made a 
sin or a cause for deprivation of sacraments by mere order 
of the bishop. 2. A bishop cannot under any canon law 
in force in the Province of Quebec, forbid the faithful to 
publish, or to help in the publication of a journal, under 
pain of deprivation of the sacraments. 3. If the bishop 
had jurisdiction to issue the mandemeni in question as to 
substance, he has not complied with the formalities 
required by the canon law in such cases, nor with such 
as are required by every system of jurisprudence as essen- 
tial to the administration of justice. The Acting Chief 
Justice said the action admittedly was not one of defam- 
ation. That being so, it must rest on the ground that 
the condemnation and prohibition in the mandemeni were 
beyond the Archbishop's jurisdiction, and constituted 
an invasion of the plaintifTs rights, from which it (the 
plaintiff) suffered damages for which the defendant was 
responsible. The Acting Chief Justice proceeded to con- 
tend that the presumption was that the circular was 
issued in the lawful exercise of the Bishop's authority, 
and although the act injured the plaintiff, yet as it had 
not been shown that there had been excess of juris- 
diction, or any fault within the meianing of article 1053 
of the Code, an action of damages could not be main- 
tained. Considerable importance was attached to the 
fact that the issues of the journal between the time of the 
warning contained in the bishops' -pastoral and the subse- 
quent mandemeni, had not been produced by the plaintiff 
to show that the mandemeni was unjustified. The opin- 
ions read from the bench are elaborate, and indicate that 
the case received very careful consideration ; but as these 
opinions will soon be in the hands of every member of 
the profession through the medium of the bar reports, it 
is not necessary to cite further from them at present. The 
case possesses so much interest that there is a general 
desire that it should be submitted to the Judicial Com- 
mittee of the Privy Council. 
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The year 1895 has been marked by several of the long- 
est trials in our criminal annals. The Hyams murder 
case, at Toronto, occupied on the first trial 14 days, 
resulting in a disagreement. The second trial lasted 28 
days, with a verdict of acquittal. The Shortis murder 
case, at Beauharhois, occupied more than a month, 
although the sole question was whether the 
prisoner was sane or insane. The jury found 
the prisoner sane, after an enormous volume of 
testimony had been adduced, some of which had very 
little bearing on the case. Lastly, at Montreal, the 
Demers murder case occupied on the first trial about 
thirty days, resulting, like the first Hyams trial, in a 
^disagreement. The second trial was considerably shorter, 
the parties having fortunately concurred and succeeded 
in the effort to obtain a jury all speaking the language of 
the prisoner. The two trials occupied fifty-two days, 
and the criminal term extended over four months and 
four days. 



The threatened invasion of Mount Royal Park by the 
trolley has a parallel, though not quite so obnoxious, in 
Philadelphia. The Commissioners of Fairmount Park, 
some years ago, granted a license for the construction of 
a passenger railway within the bounds of the park. For 
some years nothing was done, but recently the con- 
struction of a railway, six miles in length, was com- 
menced. The city council opposed the scheme, and an 
injunction was taken out in the name of the city to pre- 
vent the building of the road. The first court has refused 
to interfere with the prosecution of the work, on the 
ground that the park commissioners were vested with 
full authority by the legislature, and that the consent of 
the city council is not needed. There is a lesson in this 
case for those who imagine that all mismanagement of 
municipal affairs can be cured by vesting the control in 
the hands of commissioners. 
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Mr. Justice Hawkins, one of the most vigorous and 
independent of judicial critics, is particularly happy in 
his onslaught on what may be termed fads and crotchets, 
from whatever source they emanate. Eecently it appeared 
by the statement of a witness at a trial, that the coroner 
had declined to hear him because his face was black. 
His lordship remarked that neither he nor any other 
judge on the Bench had power to refuse to hear a man 
because he had a dirty face, and he expressed his great 
surprise at the statement that the coroner refused to hear 
the witness because his face was black. He said that at 
any inquiry everyone should be heard irrespective of his 
dress or the colour of his face ; and that there was no right 
to refuse to hear a man simply because he happened to b^ 
a chimney-sweep and came with his face unwashed. He 
hoped it was the last time he should hear of such a thing. 



The English addresses of counsel and the charge of Mr. 
Justice Mathieu in the Shortis case, as taken by Messrs. 
Lomax a^d Urquhart, officiaL stenographers, have been 
issued in pamphlet form (Montreal, W. Drysdale & Co.) 
As a record of a memorable trial the work is interesting 
and valuable. 

SUPREME COURT OF CANADA. 

Ottawa, 26 June, 1895. 

North West Transportation Co. v. McKsnzib. 

Ontario.] 

Contract — Correspondence — Carriage of goods — Trarisportation com- 
pany — Carriage over connecting lines^BiU of lading. 

' Where a court baa to find a contract in a correspondence and 
not in one particular note or memorandum formally signed, the 
whole of what has happened between the parties roust be taken 
into consideration. — Hussey Y . Home Payne (Jt App. Cas. 311), 
followed. 

A (Shipping agent cannot bind his principal by receipt of a bill 
of lading after the vessel containing the goods shipped has sailed, 
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and the bill of lading so received is not a record of the terms on 
which the goode were shipped. 

Where a shipper accepts what purports to be a bill of lading 
noder circamstances which would lead him to infer that it forms 
a record of the contract of shipment, he cannot usually, in the 
absence of fraud or mistake, escape from its binding operation 
merely upon the gronnd that he did not read it, but that con- 
clusion does not follow where the document is given out of the 
usual course of business and seeks to vary terms of a prior mutual 
assent. 

Appeal dismissed with costs. 

Oslery Q. (7., <k Lister, Q. C, for appellants. 
Laidiaw, Q. C, rfe Kappele, for respondent. 



9 December, 1895. 
Law v. Hansen. 
Nova Scotia.] 

Action — Bar to — Foreign judgment — Estoppel — Res judicata — For- 
eign judgment obtained after action begun, 

A collision occurred at sea between the ship ''Bolf," belonging 
to H., and the barque **Emilie L. Boyd," belonging to L., by 
which both vessels were damaged. L. took proceedings against 
the "Eolf * in the district court for the eastern district of New 
York, which resulted in a decision that the "Boyd" was solely to 
blame for the collision, and this decision was affirmed by the final 
court of appeal for such cases. Before this judgment was ob- ' 
tained H. had taken an action in the Supreme Court of Nova 
Scotia against L., to which J j. pleaded that the negligence of those 
in charge of the "Eolf was the sole cause of the accident. After 
the American Court had given judgment in the former cause H. 
replied to this plea setting up the said judgment as a conclusive 
answer, and on the trial it was held that such judgment estopped 
L. from again contesting the question as to his negligence, 
though the trial judge was of opinion that the "Eolf" was to 
blame. This decision was affirmed by the full court. 

Sield, affirming the judgment of the Supreme Court of Nova 
Scotia, that the judgment of the American court, in proceedings 
between the same parties and involving the same issue, was a bar 
to the I^ter action in Nova Scotia, and it made no difference that 
such later action was begun before said judgment was obtained. 

Appeal dismissed with costs. 
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Borden^ Q. C, for the appelUnte. 

Newcombej Q, C, dh Drysdale for the respondent. 

9 December, 1895. 

LOWXNBBRQ & Co. V. WoLLET. 

British Columbia.] 

Principal and agent — NsgUgence of agent — Financial brokers —Lend- 
ing money far principal — Liability for loss — Measure of da mages. 

W. having money to invest, consulted a member of the firm of 
L. & Co., brokera and real estate agents, who informed him that 
he had a first class gilt-edged investment, and W. gave him $5,500, 
authorising him to lend it on the security mentioned, and as it 
was represented by the broker. The security was a mortgage on 
land, and the broker personally knew neither the borrower nor 
the property, but acted on the certificate of two friends of the 
borrower, neither of whom had experience in valuing real estate, 
which represented the land to be worth $7,000. No interest was 
ever paid on the mortgage, and on attempting to realize on the 
secuiity it was found that the land was not worth more than half 
of the amount loaned. W. then brought an action against L. & Co. 
for the amount of the loan, claiming that they were guilty of 
negligence in the transaction. 

JSeldi affirming the decision of the Supreme Court of British 
Columbia, that the evidence established that L. & Co. were agents 
of W. in the matter of the loan, as they professed to act for him 
and in his interest, and it made no difference that they were re- 
munerated by the borrower and not by W. their principal ; and it 
was also proved that L. & Co. were guilty of gross negligence 
and liable to make good the loss sustained by W. in consequence 
thereof 

Held, also, reversing the decision appealed from, Taschereau 
and Gwynne, JJ., dissenting, that W. was not entitled to recover 
back the whole sum advanced to the brokers with interest at the 
rate in the mortgage, as held by the Court below, but could' only 
i*ecover the loss occasioned by the over valuation adopted and act- 
ed on by the brokers. 

Meld, per Gwynne, J., that W. was entitled to the sum advanced, 
but with interest at 6 per cent only. 

Appeal dismissed and judgment varied without costs. 

Bobinson, Q. C, for the appellants. 

MosSj Q, C, for the respondent. 
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THE LORD CHIEF JUSTICE ON LEGAL EDUCATION. 

The Lord Chief Jastice of England delivered an address on the 
28th of October in Lincoln's Inn Hall, on the occasion of the 
opening of the lectai*e.4 under the Coancil of Legal Education. 
The chair was taken by Lord Macnaghten, who has recently 
been appointed, in succession to Lord Justice Lindley, chairman 
of the Council of Legal Education. 

The Lord Chief Justice, after t>bserving that the place which 
he occupied would have been more worthily filled by Lord Justice 
Lindley, said : — I propose to myself to-night but one object, and 
that is to endeavor to give what I conceive to be a much-needed 
stimulus to the cause of legal education. With that object in 
view I shall ask you to follow me whilst, with needful brevity, I 
consider — (1) The past history of legal education in England; (2) 
its present state ; (3) its state in other countries ; and, finally, (4) 
the shortcomings in our present system, and how those short, 
comings may best be remedied and a system of legal education 
established on a broad and enlightened basis. In speaking of our 
law I would avoid, on the one hand, the undiscriminating praise 
of Blackstone, and, on the other, the uncomproqiLsing censure of 
Bentham. Our law is, no doubt, unsystematic in its character ; 
it is labyrinthine ; it is disfigured by crudities, which it is gradu- 
ally rejecting ; it is insular, and therein lie at once its weakness 
and its strength. But its faults are faults of form and method, 
rather than of substance. It bears the marks of its native origin. 
It is not a system fashioned by the great minds of one day or 
generation. Its growth, like that of our Constitution, has been 
slow. It is instinct with the genius and peculiarities of the mixed 
race from which it has sprung. It is elastic in its character, and 
it follows, slowly indeed, but surely, the needs of society, always 
changing and always progressive, bringing itself more and more 
closely into accord with the social, political, and moral sentiments 
of the community. In the historical portion of my address I 
avail myself of the evidence given before the Gresham Commis- 
sion of 18.12, and particularly of that of my friend Mr. Montague 
Crackanthorpe, who has been so earnest and steadfast an advo- 
cate of improvement in our legal educational system, but whose 
voice has so often been as the voice of one crying in the wilder- 
ness. I do not approach the subject exclusively from the stand- 
point of the professional lawyer. Some training in law ought to 
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be part of a liberal edacation. The wisdom of the conncillors of 
the Staart time prompted the passing of a law compelling the 
eldest sons of nobles and of great landowners to go through a 
coarse of legal training to fit them for the due discharge of the 
duties appertaining to their station. To-day all classes and all 
grades of society have the same need. The wisdom of Parlia- 
ment has widened the area, not only of the rights, but also of the 
duties of citizenship. 

Lbgal Education in thb Past. 

I reonr to the points on which I desire to dwell: and first a 
few words about the past history of legal education. Need I say 
that that histoiy means in effect the history of the Inns of Court? 
It is impossible to speak of the Inns of Court without emotion. 
They are unique in the history of the world. They are private, 
unincorporate associations, and, except for such difference as the 
confirmatory charter of James I. may have made in the case of 
the Temple Inns, they hold their pi*operty on no express trust, 
and, probably, on no enforceable implied trust. Yet, during their 
venerable history they have, now with greater, now with less 
zeal, fostered legal edacation : and, further, they have, by their 
disciplinaty authority, uniformly upheld a high standard of pro- 
fessional conduct. If they had done nothing but this last, the 
world would be largely their debtors. One thing, however, is 
clear, that again and again earnest men in the profession of the 
law lamented the deficiencies of the Inns of Court as legal semin- 
ai'ies. Bacon, Lord Yerulam, is loud in his lamentation of 
the absence of what he calls a *' legal university " in London, 
** which shall impart legal knowledge and befit men for public 
life." Meanwhile, in the universities the study of law, except the 
canon law, was neglected. Chroniclers agree that the period 
from the sixteenth to the eighteenth century was marked by 
apathy in the Inns of Court; that legal insti*uction and legal 
learning were, on the whole, at a low ebb ; and coincident 
with that apathy, and in part, probably, because of it, arose that 
system of special pleading, the painful record of whose subtleties 
fill many volumes of laborious law reports. . In our civil suits 
this system has gone by the board, but its spirit still survives in 
our criminal procedure. In our civil procedure the enemy 
against which we have now to guard is not over-technicality, but 
redundancy and prolix statement, often of immaterial matter. 
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Present State of Legal Eduoatioit. 

I pass to the consideration of the present stat-e of legal educa- 
tion. The action of the other branch of the profession of the law 
has done something to qaicken the public conscience. In 1832 the 
charter of the Incorporated Law Society had been obtained, and 
the body of solicitors had aimed at ensuring adequate legal edu- 
cation for those who desired to be enrolled as solicitors. Since 
1836 a satisfactory public examination had been a condition pre- 
cedent to admission as a solicitor ; but it was not until 1872 that 
a similar rule' came into existence for aspirants to the Bar. In 
1833 some of the Inns appointed readers or lecturers in law, but 
the students at LincoIn*s Inn could not attend the lectures at the 
Temple, nor Temple students the lectures at Lincoln's Inn. The 
report of the House of Commons Committee of 1846 is a scathing 
condemnation of the then state of things. The committee arrived 
at several important conclusions. It resolved that no legal edu- 
cation worthy of the name, of a p ublic natui*e, was then to be had. 
It C4illed attention to the striking contrast in this regai*d between 
England and the more civilized States of Europe and America. 
The single net result of this report was the formation, in 1852, of 
a standing council of eight Benchers, representing all the Inns, to 
frame a scheme of lectures open to the members of each the Inns. 
This standing council was the germ of the Council of Legal Edu- 
cation. Subsequently five readerahips were instituted — viz., in 
jurisprudence and Boman law, real property, common law, equity, 
and in constitutional law and legal history. But still there was 
no guarantee of competent legal learning as a preliminary to call. 
The student had his choice either (1) to pass an examination, or 
(2) to attend for one year two sets of the lectures, or (3) attend 
for a like period in a barrister's, pleader's, or conveyancer's cham- 
bers. It was the taunt levelled at the Bar that, while in other 
professions and in handicrafts long service and special prepara- 
tion were considered necessary as a guarantee of fitness, there was 
no such safeguard in the case of the Bar. It was said that a man 
had only to ** eat his way " to the Bar,- which was a contemptuous 
mode of condemning the requirement of keeping term by dining 
in hall. I do not join in that condemnation. I maintain that 
the requirement is wise and useful, but it must not stand alone. 
Just as much of the advantage of university life springs from the 
association of students in their studies and sports, so the meeting 
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in hall, for even the commonplace purpose of dining, has its direct 
advantages. Friendships are formed, schemes of mutual encour- 
agement in study are set on foot, a spirit of emulation is culti- 
vated, a feeling of good fellowship springs up, the rough edges 
are smoothed off, and a standard of manners and conduct attained 
which, fashioned by the students in the aggregate, will generally 
be found to be higher than in the average individual. In 1855 a 
royal commission was appointed *' to inquire into the arrange- 
ments of the Inns of Court for promoting the study of the law 
and jurisprudence, the revenues properly applicable, ani the 
means most likely to secure systematic and sound education for 
students of law, and to provide satisfactory teats of fitness for ad- 
mission to the Bar.*' The character of their inquiry and their 
report is like that of the committee of 1846, already dealt with. 
It condemns the existing state of things and recommends the 
formation of the four Inns of Court into a legal univeraity, with 
power of conferring degrees in law, and that the necessary funds 
for carrying out the scheme of education shall be provided by the 
Inns of Court. The movement inaugurated by the late Mr. 
Jevons, solicitor, of Liverpool, in 1868, taken up by Sir Boundell 
Palmer, and followed by a resolution debated in the Commons in 
1872, affirming the necessity for the establishment of a law 
school, followed in turn by Sir Boundell Palmer's (then Lord Sel- 
borne) Bill of 1877 with that object, which obtained a second 
reading in the House of Lords — all these events passed lightly 
over the heads of the Benchers. They had, however, ultimately 
some definite and important results. According to the existing 
regulations, the curriculum embraces Roman law and jurispru- 
dence, international law, constitutional law and legal history, 
and English law (including equity) in all its branches. There is 
a staff of readers and assistant readers, the readers being appoint- 
ed for three years and the assistant readera on terms left to the 
discretion of the council. The lectures and classes are carried on 
throughout the year, except during vacations. There are four 
examinations for call to the Bar in each year, and each person 
must pa^s a satisfactory examination in Boman law and consti- 
tutional law and legal history, and in certain heads (as deter- 
mined by the council) of English law, including equity; but the 
council may accept as an equivalent for the examination in Boman 
law certain university degrees and testamurs. 
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Lboal Bduoatio^ ^^ Othbr Countbibs. 

In the collegiate and university system of Europe law holds a 
much more important place than with us, and the professor of 
law, who is also generally the text-writer and jurist, holds— and 
rightly — a much higher position. In Fi-ance there are eleven 
seats of faculties of law, and before joining the law school each 
student must obtain the degree of *' fiachelier-^s-Lettres." To 
become qualified as an avocat he must be a licentiate of law, and 
this involves an attendance at law lectures for two years or more 
and the passing, during this course, of several examinations. In 
Germany the law student requires, as a preliminary to admission 
as a student, a certificate of proficiency in classical and modern 
literature, and in mathematics. In general, attendance at the 
law lectures of univemty professors is obligatory. In Berlin the 
curriculum extends over some three years, and applies to as 
many as sixteen legal subjects, or subjects cognate to law. In a 
word, these foreign systems show that the teaching of law on a 
comprehensive and scientific system is regarded as a matter that 
concerns the State. I turn to the state of thi*igs in the great 
Western Republic, where our own system of law largely pre- 
vails, expanded and modified to meet the existing conditions of 
society. The general system in the United States may be d^ 
scribed briefly thus : The law student is required to spend from 
eighteen months to two yeai*s — sometimes more — in a law school 
before applying himself to the actual practical work of the pro- 
fession in solicitors' chambers. That period is passed in the 
learning of law, historically and scientifically considered. Ac- 
cording to the report of the American Bar Association for 1894, 
there were then existing in the United States 72 law schools, 
attended by 7,600 law students. In such schools there were en- 
gaged altogether 8ome»500 profe8soi*s, whose business is the teach- 
ing of the law. The schools are, for the most part, in connection 
with univei*8itied; but it is to be noted that, although this is so, 
the majority of students do not, in fact obtain university degrees. 
The percentage of students who have such a degree varies from 
76 per cent, in the case of Harvard students to 17 per cent, in 
the case of students of the Columbian University. 

Defects in Our System. 
I now come to the concluding head of my subject — namely, 
What are the shortcomings of our sj'stem of legal training; and 
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how can these shortcotniDgs be remedied ? But here,it will be said, 
' Why shoald we trouble ourselves ? You admit that our system 
is better to-day than in former times, yet in the worst times we 
have had at least a reasonably good Bar and a reasonably good 
judiciary.' It is true we have had a good Bar and a good judi- 
ciary, but we have had these, not because but in spite of, our 
system of legal education. A better system will not make our 
Bar less able or our Bench less learned. Have we ever considered 
how small a part that Bar and Bench play in the field of juris- 
prudence and legal literature? Except in the United States, 
there are few of our text-writere known, and even in the United 
States the number is becoming less and less as authors of native 
growth spring up ; and few even of the greatest judgments of 
our most distinguished judges are to-day cited in any legal forum 
but our own. What are the arguments of counsel? And, 
indeed, what are the judgments of our judges ? Are they much 
more than a nice discrimination of decided cases ? I am speaking, 
I need not say, of the rule to which there are exceptions. I 
firmly believe that much of this is attributable to the absence, 
through succeeding generations of lawyera, of a comprehensive 
and scientific system for the teaching of law. Nor do the effects 
of our want of systematic teaching end with the Bench, Bar, and 
text-writer; their effects are also, I firmly believe, to be traced 
in the unmethodical, unsystematic character of our legislation. 
But can it oven be safely predicted of our present system that 
the test examinations, under the improved regulations, supply 
any guarantee of competent knowledge? I have admitted that 
mastery of the subjects in the curriculum would be adequate 
equipment for the Bar. But are the subjects mastered ? From 
inquiry I have made, I have reluctantly come to the conclusion 
that, with all the care taken, the examinations are such as can 
be satisfactorily passed without any prolonged study, and with- 
out any real learning, under the guidance for a comparatively 
short period of the skilled crammer. Compai*e our legal system 
with the elaborate care and training in the medical and surgical 
schools. As has recently been well said by Sir Edwin Arnold, 
the laboui*s of educational preparation for these professions 
grow, year by year, harder and hai*der — and so they ought. To 
be up to the high-water mark of proficiency, a young doctor 
must to-day be a chemist, physiologist, botaniHt, mechanician, 
and many things besides. Before leaving the subject of the 
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ezifltiDg legal cnrriculDm, I desire to mention that students have 
complained to me that the lectaroe, whether in the lecture-room 
or in the class-room, are sometimes essays merely, and frequently 
above their heads. They say that when the lecturer is speaking 
of legal documents, examples of the actual things are not put 
before them, and they fail to realize them. They say the classes 
are not sufficiently catechetical, and that when the lectarer has 
delivered himself he disappear, and is not available for advice 
and assistance from day to day in moments of doubt and diffi- 
culty. It it» certain, if these complaints are well-founded, that 
they point to serious defects in our methods of instruction. On 
the whole, therefore, is there not reason to think that our system 
of education is not satisfactory, that it is not thorough, that it does 
not supply any real test of adequate knowledge, that we are in too 
great a huriy to manufacture barristei'S, and that by this course 
we are neither recognizing our responsibilities to the public nor 
the true interests and dignity of the profession of the law? 
What are the objections of the Council of Legal Education ? To 
begin, it is the creation of the concerted action of the four Inns 
of Court, and, therefore, the dissentient action of any one of 
them might uijdo it, though I admit this is not a probable con- 
tingency. Its powers are limited. It has not a free hand. 
Although it has now powers of initiative, that initiative may at 
any. moment be checked by any one of the Inns of Court. It is 
composed solely of Benchers of the- Inns. This I conceive to be 
a grave defect. It is composed of men of advanced age— of men 
already fully burdened with the weight of professional and judicial 
work. Why should not the zeal and energy of younger men be 
utilized^ aye, and of men outside the profession of the law if they 
are able to bring useful experience with them ? Again, why are 
solicitors and students in that branch of the profession excluded ? 
Down to the middle of the sixteenth century all membera of and 
students for either branch of our common profession were alike 
part and parcel of the Inns of Court. I have never understood 
how the solicitors were then properly excluded. Some, I under- 
stand, advocate the separation as a barrier againf^t fusion. I do 
not advocate fusion, nor do I believe in the probability of its 
occurrence, on the ground, mainly, that the distinction between 
the branches is the result, not of an arbitrary, superimposed 
ordinance, but of a division gradually evolved because of its sup- 
posed convenience and utility. In America the distinction 
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really, though not nominally, exists to a large extent. See the 
enormoas gain to the oause of legal education from the junction 
of the two branches. With increase of numbers comes increase 
of emulation amongst the students, and consequent incitement 
to the teachers to put out their best efforts, which the chilling 
influence of spar^se attendance at lecture or in olasi will not bring 
forth. Have the Inn^' lecture^), even under the improved system, 
been a success ? L^ok at the attendance. In 1892 only 582, 
whilst in 1893 the number had fallen to 460, and in 1894 to 
384. A word as to the teaching staff. I say nothing to their 
disparagement. Far from it. I have no doubt they are able 
men, but many of them are.men with whom teaching is not the 
business of, but only an incident in, their professional lives. For 
a large class of subjects which must be taught — for example, 
jurispradence, Eoman and constitutional law and legal history, 
international law and comparative law — ^we want a professional 
class of teachers ; and we must make it worth the while of able 
men to devote themselves to such teaching as a calling. This 
class we cannot hope to have without being in a position to offer 
adequate rewai*d and security of tenure, and these in turn we 
cannot give unless and until the system of legal education is 
under a body of men permanently constituted, so as to command 
the confidence of the public and the profession — ^a body invested 
with adequate powers, clothed with public responsibility, and 
amply endowed. It will then-be asked, " What do you propose ? " 
I answer, first, in general terms, that I desire to see legal edu- 
cation placed under a body permanent in its character, not purely 
legal in its composition, which shall be in close touch and sym- 
pathy with the Inns of Court, but shall not be governed by them 
— ^a body with public responsibility, which shall be free to call to 
its aid, from any quarter inside or outside the profession, men 
whose experience and attahiments best fit them for the work of 
legal education. 

SuQQESTSD School of Law. 

How is such a body to be brought into existence? Two 
schemes have boon suggested. One is that in connection with a 
teaching university in London there f^hould be founded a faculty 
of law to be endowed by the Enns of Court. In reference to this 
scheme, it is, perhaps, at this time enough to say that there is 
not at present any teaching university in London in connection 
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with which such a faculty could be founded, and the scheme 
which 1 propound would not prevent such a connection being 
established should that coarae hereafter appear desirable. My 
proposition is that a royal charter should be obtained to estab- 
lish a school of law, to be called, say, " The Inns of Court School 
of Law." The senate, or governing body, should consist of, say, 
thirty members, ten to be nominated by the Inns of Court, ten 
by the Crown, one each by the Ijoi*d Chancellor, the Loixi Chief 
Jastice, and the Master of the Bolls, one each by the four Uni- 
versities of Oxford, Cambridge, London, and Victoria, and three 
by the Incorporated Law Society. These figures are merely 
suggestions. Personally, I should desire to have some of the 
governing body elected by the free voice of the profession as a 
whole. It should not limit the representatives of the Inns of 
Court or of the Incoi-porated Law Society to members of their 
own bodies respectively. In this way, coupled with the nomin- 
ating power of the Crown and of the universities, security would 
be had against that narrowness which, in spite of ourselves, has 
a tendency to creep into purely professional associations. I 
attach importance to the universities being directly represented 
on the governing body, because (amongst other reasons) it 
would render it easier, and with safety, to determine what de- 
grees and what testamurs might properly be accepted in the case 
of univereity students and graduates, and it would tend towards 
establishing that connection of legal education with university 
training which, with advantage, largely prevails in other coun- 
tries, but is almost wholly wanting in our own. I think such a 
scheme, well considered in detail, ought to receive the sanction 
of the Inns of Court, and would receive the warm support of the 
profession generally. It continues the name of the Inns of 
Court— as it ought to be continued — in connection with the cause 
of legal education. The new creation would be, in effect, their 
child. On the governing body their voice would be powerful, 
and to the Inns of Court, I need hardly Bay, we must mainly 
look for the funds to carry on the work in worthy fashion. The 
Inns of Court — to their credit be it said — have never shown a 
spirit of parsimony. On the existing system the annual expen- 
diture amounts to some 7,000/. If the lectures and classes are 
made attractive, I doubt whether any larger sum, or, at all 
events, any substantially lai'ger sum, would be required to work 
the scheme which I advocate. Never at any time, in any State, 
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has there existed such a conjanction of cii^camstances as marks 
London pre-eminently to-day as the seat of a great school of 
law. We are here at the very heart of things, where the pulse 
of dominion beats strongest, with a population larger than that 
of many kingdoms— a great centre of commerce, of ak*t, and of 
literature, with countless libraries, the rich depository of ancient 
recoi-ds, and the seat at once of the higher judiciary, of Parlia- 
ment, and of the sovereign. Fi*om this point is governed the 
greatest empire the world has known. From oar midst go forth 
to the uttermost ends of the earth, not merely those who symbol- 
ize the majesty of power, but, happily with them, those who 
represent the majesty of law — law without which power is but 
tyranny. It has been well and tinily said that there is hardly 
any system of civilized law which does not govern the legal 
relations of the Queen's subjects in some portion of the empire. 
In parts of Canada, French law, older than the first empire, 
modified by modern codification, prevails — ^in other parts, the 
English system ; in Australia, English law, modified by home 
legislation in those self-governing communities ; in parts of Africa 
Boman law, with Dutch modifications ; in the West Indian Col- 
onies, Spanish law, modified by local customs ; in India, now the 
Hindu, now the Mohammedan law, tempered by local custom 
and by local legislation. Surely these facts suggest great possi- 
bilities and great responsibilities. Is it an idle dream to hope 
that, even in our day and generation, there may here arise a 
gi*eat school of law worthy of our time, worthy of one of the firat 
and noblest of human eciencoB, to which, attracted by the fame 
of its teaching, students from all parts of the world may flock, 
and from which shall go forth men to practise, to teach, and to 
administer the law with a true and high ideal of the dignity of 
their mission ? 

Lord Macnaghten, in thanking the Lord Chief Justice for his 
address on behalf of the Council of Legal Education, observed 
that he thought a more hopeful view might reasonably be 
entertained than was felt in some quarters on the prospects of 
legal education without making any organic change, and he was 
inclined to think that the scheme proposed by the Lord Chief 
Justice required a much larger change than was necessary for the 
consummation of the desires of his noble and learned friend. 
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